
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized byCjOOQlC 



^. 




HARVARD LAW SCHOOL 
UBRARY 



Received JUN 2 9 1940 




DiqitI 






VjVl' 



h*2» 



Digitized byCjOOQlC 



^. 



i 



Digitized byCjOOQlC 



^jv 



:\ ;;'- \\x .-y- 



CESSION 

OF 

ACTIONS. 



Digitized byCjOOQlC 



Digitized byCjOOQlC 



commentary' 



ON 



CESSION OF ACTIONS 



BY 



JOHANNES A SANDE. 



TRANSLATED AND ANNOTATED BY 

P. C. ANDERS, B.A., LL.I)., 

SOLICITOR OP THE SUPREME COURT OF THE COLONY OF THE CAPE 
OF GOOD HOPE AND OF THE HIGH COURT OP GRIQUALAND. 



GRAHAMSTOWN, CAPE COLONY : 

AFRICAN BOOK COMPANY, Limited. 

1906. 



V ( 



Digitized by CjOOQIS 






JUN 2 9 1940 



Digitized byCjOOQlC 



PREFACE. 



Johannes a Sande or Johan van den Sande, who 
flourished during the second portion of the seventeenth 
century, established for himself a great reputation as an 
able and erudite judge of the Supreme Court of Friesland. 
Several works from his quill have been handed down to us, 
inclufling the Deciaiones Frisicae (a Dutch translation of 
which is also extant), de Prohibita rerum Alienation e and de 
Actionum Oesaione. The monograph on Restraints upon 
Alienations has been translated by Mr. Walter S. Webber. 

Sanders treatise on Cession of Actions is a work of great 
merit and is accepted by the Courts of the South African 
Colonie8.as jhe leading a uth^jtyjipon this branclxjLii the 
law. Voet, Hubcr, Noodt and other distinguished writers 
on Roman-Dutch law cite and rely upon Sande as their 
authority for statements made by them on the subject of 
Cessions. Sande's work on Cessions of Actions is, and has 
been for centuries, out of print, and it is more than doubt- 
ful whether a copy will be procurable in the near future. 
To prevent the loss of so valuable a work it has been 
thought expedient to preserve it in the form of an English 
translation. In rendering the original Latin into English 
it has been my aim and endeavour to adhere as closely as 
possible to a literal translation of the text in order to avoid 
the misconstruction often placed upon free translations. 

At the end of nearly every chapter will be found notes 
illustrative of the subject dealt with in the preceding 
chapter. These notes consist of references to South African 
decisions and other leading authorities upon the Roman- 
Dutch law. 

I now offer this opusculwni to the profession with the 
hope that it may be found of some practical utility as a 
work of reference, and that the annotations, which have 
been carefully collated, may be the means of saving the 
busy practitioner some trouble. Any suggestions which 
the eruditus et benevolus lectar may offer upon this book 
will be welcomed and much appreciated. 

P. C. ANDERS. 

KiMBERLEY, 

September, 19U6. 
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I 



CESSION OF ACTIONS. 



HISTORY OF THE SUBJECT. 



The early Roman law did not permit the transfer or 
assignment of an obligation (except as part and parcel of 
the universal succession), for the reason that the character 
of an obligation was an essentially personal relation, and 
that the parties thereto could not be changed without 
destroying the existence of such obligation. The only 
mode in which a liability could be transferred was by 
novatioy which, when employed for this specific purpose, 
was called expromission or by an act of similar character, 
defensio. There is a marked difference between cession 
of actions (assignments) and novation. "The effect of a 
novation is to cancel a pre-existing obligation, and to' 
substitute in its place, by means of a new contract, a new 
obligation in favour of a new creditor. The practical 
result may be the assignment of an obligation, but in 
point of form a novation is never an assignment. A nova- 
tion means invariably, not the transfer of a prior obliga- 
tion, but the creation of a new obligation in place of an 
old one" (Sohm's Institutes, 2nd ed., p. 443). A novation 
is a substituted agreement and requires the assent and 
co-operation of the debtor, while nominis venditio etiam 
ignorante, vel invito eo, adversus queTa actionea man- 
dantur, contrahi solet (G. 4, 39, 3). 

Gains (2, 38, 39) says: "Obligations, no matter how con- 
tracted, do not admit of any form of transfer. If I wish 
what is due to me to become due to you, I cannot bring 
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2 CESSION OF ACTIONS. 

it about in any of the ways by which corporeal things 
are transferred to another. But it is necessary that by 
my orders you should stipulate with him; and the result 
is that he is freed from liability to me, and at once becomes 
liable to you. This is called novatio obligationis. Now, 
without this Twvatio you will not be able to sue in your 
own name, but must take proceedings, like an attorney or 
procurator acting on my behalf {ex persona mea)." 

Gains states succinctly that a rude species of assign- 
ment became possible after the introduction of the formulary 
procedure under which " a man may sue either for himself 
or for another as cognitor, procurator, guardian or curator " 
(G. 4, 82). 

The creditor may thus constitute the other his pro- 
curator or "processual agent" for the purposes of the 
action, or as Sohm puts it " he may commission the other 
to sue as his agent for the amount due under the obliga- 
tion, and may further agree, by what is called a mandatwm 
in rem siuim, to let the agent retain the sum recovered 
in the action." Gains gives us an account of the mode 
of procedure in such cases. "He who sues for another 
names the principal in the intentio and himself in the 
condemnatio. If, for example, Lucius Titius sues for 
Publius Mevius, the formula runs thus : " If it be proved 
that Numerius Negidius ought to pay to Publius Mevius 
ten thousand sesterces, do thou. Judex, condemn Numerius 
Negidius to pay to Lucius Titius ten thousand sesterces ; 
if it be not proved, absolve him." In a real action the 
thing is affirmed in the intentio to be the property of 
Publius Mevius by the law of Quirites (ex jure Quiritium), 
and the representative is named in the condemnation 
When the defendant is represented by a cognitor or pro- 
curator in a personal action, the principal is named in the 
intentio and his representative in the condemnatio. In 
a real action neither the principal defendant nor his 
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HISTORY OF THE SUBJECT. 3 

representative is named in the intentio, which only affirms 
the proprietorship of the plaintiff" (G. 4, 86, 87). 

The Roman jurists held that such mandatum actionis 
did not constitute a transference of an obligation, for the 
original creditor still remained the true and only creditor ; 
but that the sole result was that the right of action passed, 
to wit : that the procurator was invested with the capacity 
of exercising the original creditor's right of action, and 
that the procurator could only assert or realise the claim of 
another person. Though this ceasio nomimim or actionum 
dispensed with the debtor s consent, it was extremely im- 
perfect and defective, for until litis contestatio the assignee 
of the nomen had no direct relation with the debtor. 
Moreover the appointment of the original creditor's pro- 
curator was governed by the rules of the mandatum. If 
the creditor revoked his commission (mandatum), or if he 
dies, the mandate is extinguished. The Taandatarins in 
rem svAira has no right in respect of the debt he sues for 
and in the eye of the law he is not the creditor, but only 
his agent. The difference, however, between mandatum 
in rem suam and the ordinary mandatum, is, that though 
as against the debtor the inandatarius in rem suam is 
like any other mandatarius not a creditor but merely a 
procurator, yet as against the mandator he is not bound to 
hand over what he recovers from the debtor. 

The praetor, desiring to render transactions of this 
nature more elastic, introduced the fixed rule that a m/in- 
datum, in rem suarfi should be irrevocable, not only from 
the moment of litis contestation but from the moment when 
the debtor received notice of mandatum actionis. From 
the moment of such notice being given by the mandatarius 
he had an incontestable right to claim payment from the 
debtor, who could then no longer make a valid payment 
to the original creditor. Here we have the first indication 
of the idea of the assignment. In course of time " the 

2 
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4 CESSION OF ACTIONS. 

mandatum ad agendum granted in pursuance of a trans- 
action by which the parties purported to transfer the 
obligation, was immaterial. The essential part was the 
transaction itself, in a word, the act of assignment." (Sohm, 
p. 442). 

The action which the praetor granted to the assignee 
on the ground of an assignment, was actio utilis, and the 
name of the assignee thus appeared in the intentio itself. 
This actio operated at once to make the assignee creditor 
in respect of the debt under the obligation, and revocation 
by or death of the original creditor had no prejudicial effect 
upon the assignee. The debtor, however, who paid his 
creditor without notice or assignment, could not be com- 
pelled to pay over again to the assignee (C. 8, 17, 4) but 
the old creditor must in that case transfer what he gains 
to the new creditor (0. 8, 42, 3). At the same time the 
ceded or assigned obligation was never completely detached 
from the person and liabilities of the original creditor. The 
cessionary was liable to be met with all the exceptions that 
might have been opposed to the original creditor, e.g., com- 
penaatio, exceptio non numerator pecuniae, exceptio legis 
Anaatamanae, and other similar objections. 

The complete transferability of obligations was unknown 
to jurisprudence until modern legislation gave validity to 
contracts with an incerta persona, e,g, bills of exchange, 
and other negotiable instruments. 

It may briefly be added that the principles of the Roman- 
Dutch law of cessions of actions are derived from the 
Roman law. The modifications introduced by Dutch jurists 
are mentioned by Sande in their appropriate places. 

In the English law we find that the assignment of 
choses in action was strongly resisted by the judges " be- 
cause it was thought that if a man were allowed to make 
over to a stranger his right of going to law it would be a 
great encouragement of litigation" and violation of the 
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HISTORY OF THE SUBJECT. 5 

principles of '' maintenance." Though such was the rule of 
the English Common law, we are told that " this nicety had 
long been practically disregarded under cover of an assign- 
ment, in the nature of a declaration of trust, with an agree- 
ment to permit the assignee to make use of the name of the 
assignor, in order to recover the possession " (2 Stephen's 
Com. c. 4) ; and the practice of suing in the original creditor's 
name on a debt or bond thus assigned over became firmly 
established. In this respect the English Common law 
corresponded exactly to the Roman law of mandatum 
actionis. Moreover as the Crown was always an excep- 
tion to the doctrine of the Common law, having always 
been held entitled to grant or to receive a chose in action, 
and when the courts of equity consistently infringed very 
greatly on the old Common law regarding the assignability 
of choses in action, and, further, when certain policies of 
assurance had also been made assignable by statute, the 
passing of the Judicature Act of 1873 became an inevitable 
consequence. This Act provided that any absolute assign- 
ment in writing under the hand of the assignor (not pur- 
porting to be by way of charge only) of any debt or other 
legal chose in action, of which express notice in writing 
had been given to the debtor, trustee, or other person from 
whom the assignor would have been entitled to receive or 
claim such debt or chose in action, should be deemed 
effectual in law to pass the legal right to such debt or 
chose in action. 
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COMMENTAllY 



ON THE 



CESSION OF ACTIONS. 



CHAPTER I. 

WHAT IS CESSION OF ACTION. 

SUMMARY. 

1. A succinct statement of the theme of the whole Commentaiy. 

2. The indiscriminate use of the terms " cedere actionibus" (to with- 

draw from actions in favour of another) and ^* cedere actiones" (to 
make over actions). 

3. Tlie nature of cession of actions. 

4. Expounders hold that there is a distinction between cession of 

actions and mandate. 
5 and 6. This opinion is not adopted. 

7. To give a mandate respecting actions is synonymous. 

8. The term ** cession" has a wider signification at the present day 

than formerly. 

9. Delegation of an action coincides with cession. 

10. But the delegation of a debtor and cession of an action are 
dissimilar subjects. 

1. In writing on this difficult and intricate sub- 
ject which, as far as I know, has not been fully or 
sufficiently methodically treated by any one, my 
chief object was to explain to the best advantage 
in the following chapters or questions the whole 
nature of the cession of actions : — 

(a) What is cession of actions ? 

(b) How many ways and by what methods ? 

(c) Who, and to whom ? 
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WHAT IS CESSION OF ACTION. 7 

(d) The kind of actions which can be ceded 

and which can be compelled to be ceded. 

(e) At what period cessions can be effected. 
(/) Thereupon what actions arise from cessions 

of this kind. 
(g) The force and effect thereof 
(h) Finally, how the effect thereof can be 

impeded. 

With each of these questions I shall deal in a 
suitable and lucid manner, as far as lies in my 
power, having due regard to the abstruse subject — 
which is found scattered throughout nearly the 
whole system of Law. 

2. The terms ^'cedere actiones'' (to make over 
actions) and ^' cedere actionihus " (to relinquish 
actions in favour of some other person) are promis- 
cuously employed, but the latter formula is more 
frequently employed by our authors, because it is 
more euphonious. ^^^ 

3. Cession of actions means nothing else but to 
furnish another with actions, to deliver, hand over, 
or transfer the same to another ; wherefore a ces- 
sion is with us commonly called 'HranspoortJ' ^^^ 



(^) L. patri 27 § 1 D. de minorib. 1. si a bonae tidei 21 D. de rei vind. 

I quod si 3 § idem habeo 5 D. de in rem vers. 1. Stichum 95 § si creditor 

II D. de solut. et similibus. 

{^) L. licet 6 D. Naut. caup. stab. 1. si ea res 31 D. de act. empt. 1. 2 
D. Depositi exhibere, 1. quod saepe .35 § si res D. de contrah, empt. 1. si 
res 57 D. de legat. 1 § cum autem, in sine Inst, de empt. et vend. 
tnandare, lib 1 C. de obi. et act. 1. si minoris 25 D. de administ. tut. 
1. 1 § plane D. de tut. et rat. distrah. im alium transferrer 1 2 C. do 
divid. tut. 1. quod saepe 35 § 4 in tin. D. de contrah. empt. 1. penult. § 
ult. D, Mandati. 
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8 CESSION OF ACTIONS. 

4. Therefore those glossators err who estabUsh 
a difference between the cession and mandate of 
actions : alleging that by cessio equitable actions 
are transferred to the cessionary, whereas mandatum 
confers nothing upon the mandatory beyond the 
exercise of direct actions. This appears to be the 
view of Accursius, Bartolus, and other learned 
authors ; ^^^ and quite recently Antonius Faber {lib. 
12 conjecL, cap. 6) has adopted the same view; and 
very many errors which are by no means incon- 
siderable have been the fruits of a theory based 
upon this deficient groundwork. 

5. As, however, Modestinus ^^^ speaks of the 
same actions sometimes as being ceded and some- 
times as transferred by mandate he indicates un- 
mistakably that no distinction must be drawn be- 
tween them. Thus also the Emperor ^^^ understands 
those terms as meaning the same thing, when he 
says that when actions against the sureties accepted 
by them have been handed over by virtue of their 
mandates you can sue them (the sureties) although 
you are entitled to an equitable action without a 
cession. 

6. So also with Ulpian,^^^ and Paul,^^^ this phrase 
" actiorie alicui cedere " is interpreted by the phrase 
^* procuratorem quern in rem suamfacere " (an agent 



(3) in 1. 1 C. de obi. et actionib. 
(■*) in 1. Modes tinus 76 D. de solut. 
(•■') in 1. 1 in tin. c. de magistrat. conven. 

(*) 1. 3 § idem Labeo. D. de in rem vers. 1. si. procuratoreni 8 § ult. 
D. Mandat. 1. 2 § ult. D. Famil. ercis. et. 
(^) 1. qu(Kl si minor 21 D. de minor. ' 
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WHAT IS CESSION OF ACTION. 9 

for the purpose of acting in his own interest). It 
must be observed, however, that no agency can be 
created without a mandate : cession of actions then 
occurs also by means of a mandate in respect of 
actions. And clearly if ^^cedere actiories" and 
^^mandare actiones'' do not import one and the 
same thing, why are the constitutions ^^^ collected 
under that title wherein the nature of cessions of 
actions is examined? The majority of modern 
magistrates therefore reject the distinction pre- 
viously propounded by learned authors. 

7. Yet, to avoid all equivocation, it is necessary 
for us to know that an action is transferred by 
mandate either for our own interests, in such a 
manner that the emoluments of the suit come back 
to us, that is when we appoint an agent to ^ct for 
us, or for the interests of the agent himself, so that 
whatever he succeeds in obtaining, he does not 
restore to his principal, but retains for himself, 
which cannot be done without cession of action/^^ 

The former species of mandate is not discussed 
in this place, but our attention is directed towards 
the latter. 

8. Moreover it must be borne in mind that the 
expression " cession of action " has now a wider 
meaning than formerly attached to mandate. For 
not only are those actions said to be ceded which 
are given through the medium of a mandate, but 

(^) in 1. penult, et ult. C. mand. 

(®) ut in 1. qui stipendia 9 C. de procurat. 1. hi quia 34 D. eod. 1. 1 § 
propria 11 et § beti. D. Quando appellaud. 
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10 CESSION OF ACTIONS. 

also those which without the assistance of a man- 
date are sold or donated, or transferred to another 
person in any other manner whatsoever conformably 
to law. And this signification dates from that time 
when by a rescript of the late Emperor Pius an 
equitable action was conceded to a purchaser and 
subsequently, in accordance with that precedent, to 
every cessionary, as we shall show more fully here- 
after. Thus the difference at the present day be- 
tween the transfer of an action by means of a 
mandate and the cession of a debt corresponds to 
the difference between genus and species ; every 
mandate of actions is a cession, but not every ces- 
sion of an action can be termed a mandate. 

9. To delegate an action is also the same thing 
as ceding (an action).^^^^ In proof whereof an excel- 
lent passage by Scaevola has been handed down to 
us {de peculio) {D. 15, 1, 51), for when he teaches 
us that in regard to all persons whom we declare to 
be bound for the reason that they have an action, 
delegation is equivalent to payment, he means 
nothing else but that such cession of action is in 
those cases considered as a valid payment ; for 
what he called '^ delegare^' in fine d, l. 51 he spoke 
of previously in the same law as ^^mandare et 
praestare actiones " [i.e. he uses the terms delegare 
actionem^ mandare actionem, praestare actiones, 
without any difference in connotation]. 

10. But the delegation of a debtor is entirely 
different from the cession or delegation of an action. 

(^") 1. cum de bonis 11 C. de donat. 1. i. C. de contr. judic. tut. 
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For an action is ceded even to that person who is 
not in the position of a creditor, for instance when 
the cause of the cession is a donation/^^^ but a debtor 
is properly delegated by his own creditor to another 
creditor/^^^ In this sense Seneca ^^^^ says : He dele- 
gates the gods to us and prays that they may mani- 
fest their gratitude on his behalf ^^*^ 

In the next place he who cedes an action clearly 
does not lose it ; for though I have appointed you 
agent in rem suam my action having been handed 
over, assigned or ceded to you, this same action 
nevertheless remains mine unimpaired • whereby, 
provided the matter remains intact, I can institute 
legal proceedings and compel my debtor to discharge 
his obligation/^^^ On the other hand he who dele- 
gates his debtor assuredly parts with his right of 
action, for the contract is novated and the liability 
to the first creditor ceases/^®^ 

Lastly the cession and delegation of an action 
takes place even if the debtor against whom the 
action is ceded objects,^^^^ not so in the case of the 
delegation of a debtor^^^^; for though he who is 
being delegated is bound to promise to the stipu- 
lator ^^®^ it is necessary that this transaction be 



(") ut in d. 1. cum de hoii, 11. 
(^'^) 1. delegare, 11 D. de novat. 
(1^) lib. 4, de benefic. cap. 1 1 debitores. 

{^*) ita eniin recte hunc locum restituit Hadrianus Turnebus, lib. 12, 
adversariorum cap. 9. 
(15) 1. 3, C. de novat. 
(i«) d. 1. 3. 
(") 1. 2, C. de novat. 

(18) 1. 1, 3, 6, C. de novat. 

(19) d. 1. 1. C. eod. 
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accomplished with the consent of both parties. 
The delegation of an action, however, does not re- 
quire the presence and assent of the debtor, and his 
creditor's actions against him are capable of being 
assigned in his absence and without his cognisance. 



NOTES. 



Cession of action is the transfer from one person, called the 
cedent, to another, called the cessionary, of a right of action 
which the former may have against a specific third person, debitor 
cessus, or against the world at large. This right to sue answers 
to the chose in action of the English law. 

Muhlenbruch defines cession as follows (§ 496) : Cessio igitur 
est, qua nomen alienum alicui in suam ipsius utUitatem perse- 
qtiendum demandatur transferturque. 

The dtfiference between delegation of a debtor and delegation 
of an action is that in the former case the debtor's assent is 
indispensable, while in the latter " et ignorante vel invito dehitore 
contrahi solet" (C. 8, 42, 1). Voet (18, 4, 9) also lays down that 
the sale of a right of action may take place not only with the 
consent, of the debtor, but even against his will and in defiance 
of his objections. 

This statement of our law was accepted by the Cape Supreme 
Court in the case of Faterson's Executors v. Webster, Steel dh Co. 
(1 S.C. 355), where Chief Justice de Villiers said : "No rule is 
more clearly established in our law than that rights of action 
may be ceded to third parties without the consent of the party 
liable. This rule does not extend to merely personal rights, such 
as that of usus or habitatio, nor does it apply to the right of 
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occupation enjoyed by the lessee of tenements situated in the 
country." The point decided in this case was that where A 
leased urban tenements to a firm for a certain period, with a 
right of renewal thereof at the expiration of the period, and the 
lessees ceded all their rights under the lease to B, the cession to 
B was valid and he could therefore exercise the right of renewal. 
The legal right to assign the rights of occupation under a lease 
carries with it that of renewing the lease where such a right of 
renewal is given to the lessee. 

Pothier (on Scde\ § 552, points out that transport-cession must 
not be confused with the transfer of simple delegation or indica- 
tion. The transfer of assignment contains a sale of the debt 
which is transferred; and consequently the insolvency of the 
debtor falls upon the assignee, to whom the transfer is made in 
the absence of a warranty by the assignor. "The transfer of 
simple delegation does not contain a sale ; it is a mere indication 
which 1 make to my creditor, unde ipsi solvam^ by pointing out 
to him one of my debtors, and giving him power to exact, in my 
name, that which the debtor owes me, to be by him received in 
deduction from that which I owe him. By this delegation, I 
continue to be the owner of the credit delegated, until it is 
extinguished by payment ; and consequently if my debtor becomes 
insolvent, the loss falls on me; and my creditor continues to be 
such until he receives payment. " " This is a delegation of simple 
indication, and must not be confounded with a delegation which 
is a novation, and which is made when, in order to discharge 
myself from what I owe you, I delegate to you my debtor, who, 
in order to discharge himself from what he owes me, becomes 
obliged to you. By this kind of delegation, the debt, which the 
delegator owes to him, to whom he makes the delegation, and 
that which the debtor delegated owes to the delegator, are 
entirely extinguished ; and in the place of them, a new debt, on 
the part of the debtor delegated, is contracted in favour of him, 
to whom the delegation is made. It is evident that this delega- 
tion is entirely different from that of simple indication. It is 
also different from a transfer of assignment, for in the latter 
there is no novation ; it is the old debt, which wds due to the 
assignor, which subsists, and which is transferred from the person 
of the assignor, non quidem ex juris subtUitate, sed juris effectu^ 
to the person of the assignee." (Pothier on Sdle^ § 553.) 
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CHAPTER II. 

IN HOW MANY VARIOUS WAYS CESSION MAY BE 
CORRECTLY EFFECTED. 

SUMMARY. 

1. Cession takes place by mandate or in any otiier manner by bare 

intention. 

2. Provided a just cause precedes. 
.3. Sufficient. 

4. Not feigned or fictitious. 

5. It is not necessary to allege it in a document. 

6. Except by the Statutes of Friesland. 

7. Legal authorities hold that between married persons a cession is 

valid even if it is not based on title. 

8. It will, however, be better to add in this case as well the titulus to 

avoid suspicion of fraud. 

9. Actions are transferred by cession without the intervention of real 

or fictitious tradition. 

10. Presence and absence [of parties]. 

11. The ceremony, however, enjoined by law to be observed in connec- 

tion with the alieniation of property, must also be followed in the 
cession of an action falling under the designation of property of 
that kind. 
12-16. As shown by examples. 

17. The clause "To the bearer hereof" wont to be inserted in obliga- 

tions by merchants involves a cession. 

18. Which is demonstrated. 

19. An assignation implies a tacit cession. 

1. Actions are ceded by mandate, or even in any 
other way by the bare consensus of cedent and 
cessionary. . By mandate when anyone has been in- 
stituted agent in rem suam [to deal with a matter 
as his own] and for his own behoof. ^^^ 

2. Without mandate actions are ceded in any 
other way by mere consent, provided there exist an 

(^) 1. si procuratorem in rem suam 8 § ult. D. Mandat. 1. 2 in fin. D. 
famil. erciscund. 1. 3 § idem Labeo D de in rem verso. 1. ex nominis 8 C. 
de hered. v. act. vend. 1. 4 C, de procurat. 
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antecedent title or cause, whence the intention to 
transfer the action may be gathered, and which 
passes the equitable actions to the cessionary, 
although no mandate has intervened,^^^ as we shall 
show more fully hereafter. It is necessary that this 
causa be lawful and genuine, according to C. 2, 13, 
9, where the following words occur, " he has exer- 
cised the actions assigned to him upon a proper 
and suitable preceding cause." For an illegal cause 
is inapt for the purpose of transferring an action, 
for instance a motive to harass a debtor or injure 
his business.^^^ 

3. Again the causa required must be such as is 
proper and sufficient for the transfer of corporeal as 
well as incorporeal things : for example purchase ^*^ ; 
the giving of dowTy^^^ ; payment^^^ ; donation ^^^ ; and 
the like. 

4. A further requirement is that the causa of 
cessions shall be real, and not fictitious or imaginary. ^^^ 

5. It is not necessary that the title should be 
specifically mentioned in the document, but it is 
sufficient that the existence of it can be gathered 
by inferences and from the surrounding circumstances 
just as if it were expressed in the document. Caius 

('-*) 1. si cum emptore 16 D. de pact. 1. ex legato 18 C. de legat. 

(^) de qua agitur in tit. C. Ne liceat poteutioribus, et nos suo loco 
plura dicemus. 

(^) 1. 3 1. postquam 1. ex nominis 8 et 1. ult. C. de hered. vel act. vend. 

{^) 1. nominibus in dotein, 2 C. de obi. et act. 1. Maevia 48 D. Solut. 
niatrim. 

(^) 1. si in solutum 6 C. de obi. et act. 1. ult. C. Quando fisc. velprivat. 

(7) 1. penult. C. Mand. 1. 2 C. de donat. 

(*) 1. ab Anastasio 23 C. Mand. 1. nuda 55 D. de contrah. emptor. 1. 
emptor 12 D. de aqua pluvia arcend. 
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has ceded to Sempronius his actions against Maevius 
for the sum of one hundred florins : from the addition 
of a price the title of purchase is concluded, as Bar- 
tolus^*^ points out and reports that it has been so 
decided. This opinion is embraced by the authorities, 
as Alexander Trentacinquius proves/^^^ 

6. By the authority of a very recent Frisian 
statute no cessions are recognised by the court un- 
less the causa or titulus are set forth, and if the 
causa is purchase the amount of the price must be 
stated. 

7. Cessions between married persons are valid 
according to the doctors even though the title is 
not clear. <^^^ For in the case of these persons, in 
the absence of evidence of title, Cynus and Faber 
decide that title by donation is presumed. ^^^^ 

8. It will, however, be safer to add the title to 
avoid a possible allegation of an act being done in 
fraud of the Imperial constitutions ^^^^; especially since 
a donation between married persons does not seem 
to be readily presumed, for no one is supposed to 
prejudice himself<i*> ; so much so that a son who pays 
his father's debt is not considered as having acted 



(*) in 1. per diversas, C Mand. num. 4 arid 3. 

{^^) libr. 2 Variar. resolut. tit. de actionib. resolut. 2 adde Johan. 
a Grassi8 § 1 num. 5 and 6. 

(^^) ut scribit Felinus in cap. literas. x. de praesumpt. et Job. 
Imbertus lib. 1 Inst. Forens. cap. 27. 

(^2) in d. 1. per diversas Ant. Gabrielius Romanus lib. 2 conclus. tit. 
de donat. conclus. 5 num. 33. Alexand. Trentacinq. lib. 2 tit. de 
Actionib. resolut. 2 num. 2. 

(") in 1. per diversas et 1. seq. C. Mandat. 

(14) 1. cum de indebito 25 D. de probat, 
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donandi causa^^^^; unless other inferences and cir- 
cumstances point to the opposite conclusion^^^^; as 
for instance silence for a long space of time not- 
withstanding the closest relationship [existing be-' 
tween them]/^^^ 

9. Furthermore when just and proper causes 
have preceded, actions are transferred by mere 
consent without the physical transmutation of pos- 
session, of which actions, being incorporeal, are 
incapable, though delivery is a necessary ingredient 
in the conveyance of dominium of other classes of 
things. 

10. From the statement that actions are trans- 
ferred by intention alone the correct conclusion is 
deduced that the same can be ceded, both by one 
person to another who is absent, through the medium 
of a messenger or letter, in the same way as if they 
were in each other's presence/^®^ 

11. Meanwhile we must note particularly that 
though cessions are effected by mere intention, even 
by persons absent from each other, yet the formali- 
ties prescribed by the common law or by statute for 
the transfer or alienation of any property must be 
observed in regard to the cession of action avail- 
able in respect of the same kind of thing — 



(^'^) si filiu.s pro patre 12 C. de negot gest. Francisc. Turzanus com- 
munopin. 89. ' 

(16) Argumento 1. profectitia 5 § Papinianus 12 D. de jur. dot. 

(") Cacherauus decis. 132 num. 2 et seqq. 

('®) ut notat glossa ad 1. in caussa27 § 1, D. de procurat. Nicolaus 
Genua lib. 3 de privat. script, quaest. 10. 

B 
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as Andreas Tiraquellus correctly advises (de retract, 
consanguinity sec. 1 gl. 7, num. 1, 2). 

12. Thus just as a minor's immovable property 
cannot be alienated without leave of the court, so 
also the actions which are open to minors for the 
recovery of such immovable property cannot be 
ceded without an order of court. 

13. Similarly neither are ecclesiastic rights law- 
fully ceded without the appropriate customary cere- 
monies incidental to the disposition of things 
ecclesiastical/^^^ 

14. Likewise when the vassal cedes his incor- 
poreal feudal rights, as, for instance, his right to 
tithes, without his lord's consent, he loses his 
rights/^^J) 

15. Wherefore this too is generally admitted, 
that a cession made with the object of conferring a 
donation must be registered if it exceeds the sum of 
five hundred pounds — quern ad modum testantur 
Soarez in Thesauro suo lit. C. num. 51, et Villalobos 
in commun. opin. lit. C. num. 33. 

16. In the same way where, according to the 
rules of the Saxon court and certain Belgian 
provinces, the alienation of immovable property is 
ineffectual without a formal cession in the presence 
of the judge of the place where the property is 
situated {loci rei sitae), it seems that also the 



(^*) cap. nulli ubi Panormitan x. de reb. Eccl. non alienand. c. sine : 
ubi Petrus Rebuffus verb, vendere, commutare 12 q. 2, 

(^) Bald, consil. 341 incip. Qui litem in fine, lib. 2 Fulgosius consil. 
217 Vise exeniplo in fin. 
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transfer of actions relating to immovables requires 
the same ceremony and judicial cession. 

17. In this place must be added the custom 
obtaining among merchants of inserting in their 
documents and bonds [obligations] a clause which 
affords an extremely handy way of transferring a 
debt, viz., ''Eive, qui hanc feret'' (or [pay] the 
bearer hereof). For although according to the 
principles of the civil law that would not seem to 
have any other effect than that the bearer of the 
document is regarded in the light of an adjectus 
[substitute] to whom payment may lawfully be 
made, but who has no power to sue ; nevertheless 
mercantile custom has here introduced a cession of 
the debt, and the person who produces the written 
obligation may recover upon it notwithstanding 
that no evidence is led respecting the title or cause 
of the cession, so long as he shows that the paper- 
writing has been delivered to him by the rightful 
owner or creditor, or that he holds it with the 
approval of such person.^'^^^ 

18. If, however, it is evident that there is no 
antecedent lawful cause or title for the transfer of 
the debt, then the effect of the said clause is not 
such as will justify the holder of the document in 
maintaining an action in his own name and for his 
own benefit ; but he merely possesses the right by 
the law of simple mandate to demand and receive 



C^) ut latius contra Rebuffum et alios disputat Matth. Colerns in 
tract, de process, execut. part 2 cap. 2 num. 80 et seqq. adde Alexand. 
Trentacinq. lib. 3 tit. de solut. resolut. 17 num. 19. 

b2 
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payment for the use and advantage of his principal 
or the true creditor mentioned in the writing/^^ 

19. An assignation likewise implies a tacit ces- 
sion of an action as against him who is assigned. 
This is in accordance with a passage in the Digest 
(20, 1, 20), where it is said: "When it is agreed 
that the person who has repaired a house on credit 
shall have a lien on the rent of such house, he is 
allowed an equitable action against the tenants [for 
such rent]/^^^" In this case the cessionary sues in 
the name of the assignor, but not in his own name."^ 

(2^) uti docet vir accuratissimi judicii Elbertus Leoninus Gddriae 
quondam Cancellarius Cons. 13 num. 1 et cons. 92 Trentacinq. de loco. 

p) Carolus Losaeus in tract, de ' desgner-pissement. lib. 1 cap. 8 
num. 3 et iu tract, de la garautie des rentes, cap. 3. 

* " Aaaignntio is a species of mandatum, and consists in the 
making over the debt due to one to a creditor, in payment of 
a debt due to him fi-om onesself. The parties hereto are the 
assignansy assignatuSy assignatarius, B owes C £50, but has a 
claim on A. B then assigns his claim over to C ; here A is the 
assignatusy or object assigned, B the assignanSy or actor, and C, 
the assignatariuSy or assignee. This contract, partaking of the 
nature of mandatumy differs from it, inasmuch as it is completed 
by the consent of the assignatiis, and not dissolved by the death 
of him who gave the authority, neither can he recall it at pleasure." 
(Colquhoun § 1752). 



NOTES. 



Rights of action may be ceded in any way decided upon by 
the parties, and it may be done Uteris or verbis. In case of 
verbal cession strict and convincing proof must be tendered and 
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clear evidence of some accompanying act to substantiate the alle- 
gation as to the intention of the parties should also be forthcoming, 
such act to be somewhat analogous to delivery of movables. The 
result of various cases decided in the Supreme Court of the Cape 
Colony is that the instrument with the cession in writing must be 
delivered to the cessionary, or the cession and document must bo 
placed under the physical control of the cessionary. It is im- 
portant to examine some of these decisions. In^ Smuts v. Stack 
(1 M. 297) we have it laid down that an act of cession indorsed 
on the instrument of debt with delivery completes an assignation 
of the debt. Where such cession has been made, an arrest made 
subsequent to the. cession by the creditor of the cedent is inef- 
fectual to attach a debt in the hands of the cedent's debtor. 

In the case of Morkel v. Holm (2 S.C. 57) a life policy was 
ceded by ante-nuptial contract by A to his wife, and was placed 
by him among his wife's papers, but no indorsement of the 
cession was made on the policy itself, nor was notice thereof 
given to the insurance company. It was held that the cession 
to the wife was valid on the ground that the cession by the ante- 
nuptial contract together with the constructive delivery was 
sufficient. This decision was mainly governed by the principle 
established in the case of Lainy v. Zastron^s Executrix (1 M. 229). 
There Zastron had given a written cession in favour of Laing of 
a bond belonging to his wife, to whom he was married out of 
community of property. Zastron was at that time acting as the 
agent both of Laing and of his wife, and he took the ceded bond 
and placed it among Laing's papers which he had in his posses- 
sion, and the court decided that the delivery was sufficient to 
establish and complete a valid cession. 

Then in Buyskes v. Hurley^ s Executor and Heirs (11 S.C. 294:) 
we have again complications brought about by non-delivery in 
one case and delivery in the other. H and his wife (W) were 
married without community of property. W made a will 
appointing her children sole heirs, and H sole executor, and 
directed that the whole estate should remain \inder his control 
until his death or re-marriage, to be used, appropriated or 
invested by him without the interference of anyone, and on his 
death the estate was to be divided among the appointed heirs. 
H had insured his life for XI 000 in favour of his wife, who died 
in 1887 ; and at H's request the plaintiff took charge of his 
children on payment of a certain sum per mensem for board and 
lodging. The amount was paid until 1 890 when H fell into arrears. 
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In 1890 he sent plaintiff a box of jewellery and plate, which had 
^belongeil to his wife, and the life policy, that they might be 
realised for the plaintiff's benefit in satisfaction of the debt, but 
the plaintiff kept the plate, jewellery and policy without 
realising them. H died in 1894. Ileldf that the property in 
the plate and policy had vested in the plaintiff. The life policy 
stated that it was issued on H's life for the sole use and benefit 
of his wife, but nothing further l?ad been done by H to perfect 
the transfer of ownership. 

In the case of Mills <t Sons v. Trustees of Benjamin Bros. 
(Bucli. 1876, p. 115) it was said by Chief Justice de Villiers : 
" Now it is one of the most elementary principles of our law that 
delivery, or some act equivalent to delivery, is essential to the 
transfer of ownership from one person to another. The strictness 
with which this principle is applied is well exemplified by the 

case oi Harris v. Trustee of Buissinne^s Estate (2 M. 105) 

I am not aware that there is anything in the law relating to 
bills of exchange inconsistent with the doctrine now under con- 
sideration ; on the contrary I have always understood that the 
title to sue on a bill does not pass to the payee or indorsee with- 
out delivery, either actual or constructive. . . . Our law recog- 
nises the validity of the cession of a right of action, and, where 
such cession has been completed before the insolvency of the 
cedent, would hold the cessionary entitled to the full benefit of 
it notwithstanding such subsequent insolvency. A right of 
action, according to Sande, De actionum cessione (C 2, sees. 9 and 
10) may be ceded without delivery, and the reason given by him 
is, that an action being incorporeal is incapable of being delivered. 
Thus, he says, that the cessioti may be concluded between absent 
persons by means of a messenger or a letter, but from what 
follows in the same chapter, it seems clear that where, according 
to the custom of merchants, the cession is incomplete without 
delivery of the instrument of cession, delivery cannot be dispensed 
with. In the case of a bill of exchange the cession of the right 
to receive the amount from the parties liable is not complete 
without delivery of the bill itself, and as the bill now in question 
was never delivered to the plaintiffs, the right to recover the 
amount from the bank was never vested in them." 

Again, in Standard Bank v. Union Boating Company (7 S.C. 
268) Chief Justice de Villiers said : " In the present case the 
very instrument by which the deposit is effected gives notice to 
the company of the cession of the customer's rights to the bank. 
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As soon as that cession is completed hy the delivery of the document 
to the bank for* value, the right of the bank accrues to recover 
the wool from the company." 

By Act 19 of 1893 the law is definitely laid down that 
delivery is essential to render complete and irrevocable the 
contracts on the bill of the drawer, acceptor, and indorser (sees. 
19 and 29). This is clear further from the definition of " indorse- 
ment" in sec. 1, §10: "Indorsement means an indorsement 
completed hy delivery, ^^ But a valid delivery is presumed when 
the bill is in the hands of a holder in due course (sees. 19 (2) and 

(3)). 

Delivery alone is sufficient to negotiate a bill or note payable 
to hearer (sec. 29 (2), and sec. 56), but not in the case of bills or 
notes payable to order, indorsement being requisite (sec. 29 (3) ). 
If, however, a bill payable to order is transferred by the holder 
for value without indorsement, such transfer gives the transferee 
the same title as the transferor had in the bill, and the transferee 
in addition acquires the right to have the indorsement of the 
transferor (sec. 29 (4) ). 

In the case of Jacobsohn^s Trustee v. Standard Bank (16 S.C. 
201), DE ViLLiERS, C.J., said : "In the case of negotiable instru- 
ments the Court has held that delivery, actual or constructive, 

is essential to transfer the ownership Where a right of 

action exists independently of any written instrument, the 
cession of such right may be effected without corporeal deli^'ery 
of any document. Where, however, the sole proof of a debt is 
the instrument which records it, the cession of the debt is not 
complete until the instrument is delivered to the cessionary. By 
the law of some countries notification of the cession to the debtor 
is required to complete it, but by the law of this colony the 
cession may be complete without such notification (Voet 18, 4, 
15). Now, I am not prepared to say that circumstances may 
not arise under which a cession of action may be completed with- 
out delivery of the instrument which constitutes the proof of the 
debt. The document may, for instance, be lost, and in such a 
case if the cedent has done everything in his power to divest 
himself of his right of action, there is no reason why the 
cession should not be held to be complete. But among the 
things required under such circumstances to be done by the 
cedent, would certainly be the notification of the cession to the 
debtor." 

Thus in McGregor's IVustee v. SUberbauer (9 S.C. 36), where 
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a shareholder in a joint stock company, after having sold his 
shares and received the purchase-price, and delivered the scrip 
duly ceded then surrendered his estate before the purchaser had 
taken transfer of the shares to himself in the books of the com- 
pany, it w^s held by the Supreme Court of the Cape Colony that 
as the seller had done all in his power to complete the transaction, 
the shares belonged to the purchaser, and were not assets vested 
in the trustee of the seller's insolvent estate 

The High Court of the Orange River Colony has recently 
decided that personal rights or rights of action may be ceded by 
the grantee without notice to the grantor ; but that the right of 
cession of an action is subject to the consent of the grantor when 
the right to be ceded is of such a personal nature that obligor or 
grantor can be said to have a delectus persmica (CuUinan v. 
Fistorius [1903] O.R.C. 33). As to the latter point, see 
Henderson and another v. Hanekom (20 S.C. 513). 

As to the form and proof of cessions, our law is well laid down 
in the leading case of Wright dt Co. v. Colonial Governmertt 
(8 S.C. 260) :— 

The Agent-General of the Cape Colony in England having 
entered into a contract for the construction of a line of railway 
in the colony, received notice from the plaintiffs, who were 
English bankers, that the contractor had assigned to them the 
balance of a certain retention fund upon its becoming payable 
by the Government to the contractor. The Agent-General 
refused to accept the notice, or even to read the correspondence 
upon which the plaintiffs relied as constituting the assignment, 
and after the fund became payable he remitted the money to the 
Cape, where it was paid by the Government to the Cape of 
Good Hope Bank, to whom the contractor had ceded his rights 
under the contract, subsequent to the notice of assignment given 
to the Agent-General. Held, that inasmuch as the contractor's 
letters to the plaintiffs constituted, in the opinion of the Court, 
an absolute assignment according to the law of England, and as 
notice to the Agent-General was admitted to be notice to the 
Government, the payment to the Cape of Good Hope Bank was 
not justified, and that the plaintiffs were entitled to recover the 
money so paid from the Government. 

DE ViLLiEBS, C.J., said in the course of his judgment: "The 
law of this colony requires no particular form of words for the 
purpose of effecting a complete cession of action. What it does 
require is that the intention to effect the cession should be cleay 
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and beyond doubt, as was decided in Fick v. Bierman (2 S.C. 26), 
and that no further act should be necessary to complete the ces- 
sion, as was decided in MUh v. Benjamin (6 Buch. 115). In the 
former case an oral cession was relied upon, but the Court held 
that, although a waiting was not essential, a loose understanding 
such as had been deposed to could not be taken to amount to 
such a complete transfer of the alleged cedent's rights as to avail 
against his creditors in insolvency. In the latter case the Court 
held that the mere fact that a bill of exchange in favour of Mills 
had been obtained by Benjamin from one branch of the Standard 
Bank upon another branch, for the purpose of paying a debt due 
by Benjamin, did not amount to a cession of the right to the 
money in favour of Mills. The bill had been obtained for the 
purpose of being sent to Mills, but in fact it was not sent, and 
the Court held that the cession was not complete. In both cases 
the Court took for granted that if an insolvent had been divested 
of his right of action against his debtor, and had before insolvency 
transferred his right for valuable consideration, the cessionary 
would, in competition with the creditors of the insolvent be 
entitled to the benefit of the proceeds recovered from the debtor. 
The same rule would apply a fortiori to any competition arising 
with a subsequent cessionary. If the first cession was completed 
before the execution of the second one, the first must prevail." 

The Transvaal Supreme Court has recently laid down the 
same law in the case of Smith v. Farrelly's Trustee ([1904] T.S. 
949) ; the headnote reads as follows : — 

" To constitute a valid pledge of an incorporeal right, the 
right must be ceded by the pledgor and vested in the pledgee to 
hold as security for the debt. In certain classes of contract the 
law may require the cession to be evidenced in a particular way, 
but as a general rule no particular form of words need be used to 
eflFect a cession, and it may be effected either verbally or by a 
written instrument. Where, however, the evidence of the right 
to be pledged is contained in a written instrument, which records 
it, the right cannot be completely ceded unless the instrument is 
delivered to the cessionary. 

" An unregistered lease in longum tempusy being valid inter 
partesy but not against particular successors X)r creditors of the 
lessor without notice, does not confer on the lessee a, jus in re 
but' only a jus in personam. The interest of such lease can 
therefore be validly pledged by mere cession without registration 
coram lege loci" 
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The cession of real rights, with the exception of ceded mort- 
gage bonds, must be registered in order to be valid. {Elliott^ s Trus- 
tees V. Sutherland^ 2 M. 349, and Laing v. ZastrorCs Executrix.^ 
1 M. 229.) In the former case certain bonds were delivered by 
the insolvents to Sutherland in security of certain advances, with 
cessions* indorsed in the following form t " We, the undersigned, 
do hereby cede, transfer and assign to Mr. T. Sutherland, or his 
order or assigns, for value received, all our right, title and interest 
in this bond of J. N. Wood, for the sum of ^130, with interest 
thereon from the 9th October, 1839; and we further bind our- 
selves as sureties and principal debtors in solidum for the payment 
of any deficiency in consequence of the said J. N. Wood having 
become insolvent." There was a further verbal agreement between 
the parties that, in case Sutherland recovered payment upon the 
bonds, he should apply the proceeds so received in extinction of 
the debt due to him, account for the balance, and re-cede to the 
Elliotts any bonds that might still remain unpaid after his claim 
had been fully satisfied. Under these circumstances the cession 
was held to have the efibct of vesting in Sutherland absolutely 
all right and title in and to the bonds, subject to an equitable 
right in favour of the trustees of compelling Sutherland to 
account to them for the sums he had received in payment of the 
bonds and to apply the same in extinction of his debt, and when 
that was extinguislied, to retransfer the remaining bonds to 
them. 

In Laing v. ZaatrovUs Executrix (1 M. 229) the Supreme 
Court held that delivery of the bond with cession constituted a 
complete cession. 

Provisional sentence, however, has been refused to a cessionary 
where the cession did not appear on the face of the bond, but 
was written on a separate document (/6 Rome v. de VillierSy 
Buch. 1869, p. 90). 

In the case of du Plessis v. van Blerk (Buch. 1869, p. 68) 
provisional sentence was granted to a cessionary of a mortgage 
bond passed by defendant where the cession founded upon by 
plaintilF did not appear on the face of the bond, but was made 
by a separate document, the Court holding that as the defendant 
in his affidavit connected the bond sued upon with the separate 
act of cession, he had himself thus furnished the evidence of 
identification, which, if otherwise wanting, would (see le Roux v. 
Neethliny^ Buch. 1869, p. 90) have been a bar to provisional 
sentence being granted. 
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In the case of Bank of Africa v. Harpur (4 E.D.C. 252) 
provisional sentence was refused upon a mortgage bond alleged 
to be ceded to the plaintiff, but where the cession was not written 
upon the bond, but upon a separate document, there being no 
admission by the defendant that the separate document had 
reference to the bond sued upon, and the defendant opposing 
provisional sentence both on this ground and upon merits. 

It is clear from the judgment in Eaton v. Registrar of Deeds 
(7 S.C. 254) that there is no doubt as to the validity of the 
cession of a mortgage bond without registration in the Deeds 
Office. 

The pledge of mortgage bonds is a matter of daily practice 
{Vos^s Trustee v, Vos^ 3 S.C. 320). All that is necessary is the 
delivery of the bond to the pledgee with a cession indorsed 
thereon or contained in a separate document attached to it, 
pledging such bond to the creditor in security of a debt due to 
him. In Holland such cession had to be registered and made 
coram lege loci, but this is not necessary in the Cape Colony. 
The pledge of mortgage bonds by mere delivery does not, of 
course, give the pledgee any right of action against the mortgagor 
upon the bond. {Bassori's Trustees v. Wiese's Trustees, Buch. 
186^, p. 22.) 

The reason why the cession of a mortgage bond by simple 
delivery thereof with an act of cession indorsed thereon is 
complete without ' registration is that the object of a registra- 
tion is not to show how much each man is possessed of, but the 
extent to which his estate and credit are burdened, in order to 
protect the public against unscrupulous and reckless speculators. 
It is therefore sufficient for the public to know that the 
debtor's credit is encumbered, but it is a matter of comparative 
indifference to them as to who are the holders of the bonds, and 
tlie registration of the cession of such bonds can thus serve no 
useful purpose. 

Under the provisions of the Deeds Registry Act of the Cape 
Colony (Act 19 of 1891) cessions of bonds are registered in the 
Deeds Office provided they are effected by notarial deed [see 
Walter's Gift IVustees v. de Swart (5 C.L.J. 205)], or are written 
on the bond ceded. If a balance owing on a bond is ceded the 
part payment must be written off in the debt register before the 
cession can be registered. The necessary stamp must be affixed 
before delivery of the ceded bond to the cessionary, and the 
person ceding must cancel such stamp by placing thereon in 
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figures in ink the amount of the debt ceded, and by writing 
thereon his name or initials and the date. 

Where a plaintiff sues for licenses, as the cessionaire of certain 
claims, he must annex the deed of cession to his summons; 
Chumleigh SyndiccUe v. The State cmd the Rand Exploitation 
Syndicate (OflF. Rep. 1894, p. 39). 

And in Woolff v. Ahrahamson and U, Eckstein & Co, (OflF. 
Rep. 1896, p. 89) it was held that where a summons is issued 
upon a cession of rights, it must state whether the cession 
verbal or written. 
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CHAPTER III. 

WHO ARE CAPABLE OP CEDING ACTIONS, OR WHO 
ARE RESTRAINED. 

SUMMARY. 

1. Some are restrained from ceding actions {a) naturally (6) by law. 

2. By nature infants, those ** infantiae proximi" and madmen are 

restrained. 
.3. Likewise those who are by nature deaf and dumb. 

4. Those who are deaf by misadventure only, or dumb by nature or 

accident, or both deaf and dumb by misadventure, cede actions in 
the manner in which they can make themselves understood. 

5. By nature only there are none deaf, therefore it is useless to enter 

into the question concerning them. 

6. By law those approaching the age of puberty are debarred from 

ceding actions. 

7. Prodigals. 

8. Minors under the age of 25 under curatorship. 

9. Pupils and minors cannot cede their actions appertaining to im- 

movable property or such movable property as does not fall within 
the classification of perishable goods, except by the sanction of the 
court, the authority and consent of their tutors or curators being 
insufficient. 

10. Actions cannot correctly be^styled movable or immovable, but the 

subject of the debt is the criterion. 

11. When a farm or a sum of £100 alternatively is due and owing to 

pupils, we judge according to the issue in regard to the cession of 
such a sort of action. 

All who are not prohibited have the right to 
effect cession of actions/^^ since whatever is found to 
be unprohibited is regarded as permitted in law.^^^* 

1, Some are debarred from ceding actions by 
the law of nature and others by the common law. 

2. By the law of nature the following are pro- 

* cf, Huberus, Prctelec, jur. civ, et hod. 2, 17, 1, 7. 
{}) argumento 1. cum Praetor 12 D. de judic. et 1. ob res 20 § si con- 
venerit D. de pact, dotal. 

{?) 1. nee non. 28 § quod ejus D. Ex qoib. caus. major. 
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hibited : those who do not possess discretion, as 
children and those who are " infantiae proximi,^^^" 
those who are destitute of reason and intellect, as 
madmen and idiots/*^ 

3. To these must be added persons dumb and 
deaf by nature ; not because they lack intellect, but 
because their physical organs are not endowed with 
the power to discharge their functions and to evince 
the presence of their faculties, and hence the opera- 
tion of the intellect cannot be perceived. 

4. Persons who are dumb by nature or by mis- 
adventure, or deaf by misadventure, or who by mis- 
adventure are both deaf and dumb, are capable of 
ceding actions in a manner by which it is possible 
for them to make themselves understood, as Paul 
writes elsewhere,^^^ that is to say if they know what 
they are doing, and overtly show that they are 
doing an act the nature of which they understand.^®^ 
Therefore nothing prevents the dumb, whether by 
nature or by accident, from ceding actions in writing 
or by nodding assent, and in the case of persons 
deaf by misadventure, in writing or by word of 
mouth. Those, however, who are both deaf and 
dumb through mischance can express their thoughts 
by committing them to writing, and consequently, 
when occasion arises, effect valid cessions of 
actions. In ceding actions bare consent suffices 



(') § sed quod dixi. Inst, de inutil. stipulat. 1. infans 12 delectu D. ad 
L. Com. de sicar. 

{*) 1. furiosi 40 D. de reg. jur. 1. in negotiis 5 D. eod. 

(^) in 1. mutus 43 D. de procurat. 

(*) 1. fin. D. de bonor. poss. furios. infant, etc. 



Digitized byCjOOQlC 



WHO CAPABLE OR INCAPABLE OF CEDING. 31 

in whatever manner the case may be declared, nor 
is it necessary to employ any solemn formula. 

5. I have not dealt with the case of persons who 
are deaf by nature, because every person deaf by 
nature [i.e., from his birth] is also at the same time 
dumb.^^^ But persons can be naturally dumb though 
they have the sense of hearing, an instance whereof 
is cited by Herodotus, lib. 1, and Gellius {lib. 5, cap. 
9) to wit, the son of Croesus, who on seeing an 
enemy in the act of laying hands on his father could 
not have exclaimed ''Man, do not kill Croesus," unless 
he had previously perceived sounds by the sense of 
hearing and learnt to know them.^^^ 

6. By the common law pupils approaching the 
age of puberty are prohibited from giving cession of 
actions, for they are not allowed to alienate property 
or to bind themselves by contract.^^^ 

7. So also prodigals, who are restrained from 
dealing with their property, for the reason that they 
are regarded as insane when their contracts and the 
diminution of their estates are the subject of an 
inquiry.^^^^ 

8. Lastly minors under the age. of 25 under 
curatorship, likewise fall under the head of prohibi- 
ted persons/^^^ If, however, there is no curator they 

(') teste sapientum Doctore, lib. 4 Histor. animal, cujus seiitentiam 
amplectitur Plinius lib. 2 cap. 69. 

(8) ut notavit V. CI. Dionysius Gothofredus ad 1. discretis 10 C. Qui 
Testam. fac. poss. 

(9) 1 obligari 43 D. de obi. et act. 

{^^) 1. his qui 12 § ult. D. de tut. et curat, dat. ab his. 1. furiosi 40 D. 
de reg. jur. 

(") 1. 3, D. de in integr. rest, minor. 
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are ipso jure indeed bound by their contracts, though 
when the case has been investigated they are accorded 
restitutio in integrum. 

9. Moreover, in this place the common tradi- 
tional distinction must be remembered, whether the 
actions of minors and pupils appertain to immovable 
property, or movables which are capable of being 
preserved if attention is bestowed on them, or to 
movables which cannot be so preserved \i,e, perish- 
ables]. With regard to the latter, minors and pupils, 
with the sanction and authority of their curators 
and tutors respectively, are competent to give ces- 
sion of actions without a decree [of the court], but 
not so in the former case/^^^ 

10. For although actions cannot be correctly 
termed movable or immovable, but constitute a 
third species of property ,^^^^ yet if it be necessary to 
arrange them under one or the other class, Bartolus^^*> 
lays down that the subject matter to which they 
relate will form the test, for he who has an action 
to recover a thing is regarded as having the thing 
itself.<^^> 

11. Suppose that some person has rendered him- 
self liable to a minor for a farm or £100 in the 
alternative, is it competent for such minor to alienate 
his action for this debt without a decree ? This may 

(^2) ut doceiit Andreas Tiraquellus de retract, consang. § 1 gl. 7 num. 
11 et Alexander Trentacinquius lib. 2 variar. resolut. tit. de minorib. 
resolut. 9 num. 19 et 20 Christinaeus volum. 3 decis. 176 num. 1. 

(^^) ut erudite contra Glossographos disputat Franciscus Hotomannus 
lib. 3 obs. 3. 

{}*) in 1. si sic legatum 75, § ult. per. ilium textum D. de legat. 1. 

{^^) 1. is qui. 15, D. de Reg. jur. 
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be doubtful for the reason that this action is partly 
connected with immovable property. We shall de- 
cide this question by the eventual issue, or retrospec- 
tively,(i®) since in alternative obligations the choice 
belongs to the debtor. ^^^^ If the debtor pays the 
money, the cession will be valid ; it is otherwise if 
he gives the farm in payment. A cession of this 
description will thus remain in suspense, and, as 
often happens in law, will be confirmed retrospectively 
{ex post facto). 

(^^) ut Paulus in non absiniili specie respondit in 1. erit ergo 10 D. de 
fund, dotal. 

0^) 1. plaerumque ; 10 § fin. D. de jur. dot. et ibi glossa. 
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CHAPTER IV. 

TO WHOM ACTIONS MAY, AND TO WHOM THEY 
MAY NOT, BE CEDED. 

SUMMARY. 

1. Some persons are by law of nature, and others by our common law 

incapable of receiving cession of action. 

2. Bj'^ natural law, infants, insane persons, idiots, and those naturally 

deaf and dumb, cannot receive cession of actions. 

3. Nevertheless their curators or tutors may receive cession. 

4. How when pupils and adults deriVe benefit. 

5. Even infants and madmen acquire an action in respect of the 

legacy of a debt. 
By the common law cessions are prohibited from being made to the 
following classes of persons : — 
I. — 6. More powerful [creditors]. 

7. How the title in the Digest (4, 7) "Z)g alienatione, judicii 

mntandi causa, facta " differs from the title in the Code 
(2, 14) ** Ne liceat potentiw^bns patrocinimn litigantihvs 
praestare, vel actiones in se transfen^c.^^ 

8. Who are ** potejitiores,^' 

9. Whether the designation potentiores is to be understood as 

applying to those who give cessions or to those against 
whom cessions are given. 

10. The penalty to be meted out to the cedent of an action to 

one potentior. 

11. The rule fails when a cession is eflfected in favour of Sijilius 

though a. potentior. 

12. Those doctors err who apply this rule in the case of every 

blood relation. 
II. — 13. Advocates and attorneys are prohibited by law to receive 
under agreement the cession of action of any portion of 
the suit. 

14. By the Cincian and Titian Statute advocates are debarred 

from accepting any money or gift for the defence. 

15. But the Emperors Claudius, Nero and Trajanus, permitted 

advocates to receive an honorarium to a certain amount. 

16. That amount is one hundred aurei. 

17. This limit may be exceeded in criminal and complicated 

cases. 
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18. At the present day a remuneration (salarium) may be aj^reed 

upon so long as the legitimate amount is not exceeded. 

19. How in the case of & palnuiriiim. 

20. Not an interest in the lawsuit. 

21. To this may be compared an agreement whereby I stipulate 

for a fee of one hundred aurei if I win [the case], but no- 
thing if I lose it. 
II. — 22. Tutors and curators are not permitted to receive cession of 
actions against their pupil or minor. 

23. Although the tutelage or curatorship has terminated. 

24. The pupil or minor may upon the authority of the 72nd 

Novel, recover by the condictio indebiti what he has paid 
in pursuance of such cession. 

25. The parents who are tutors of their own children are not 

included under the 72nd Novel. 

26. The cedent loses his action if the cession was made in fraud 

of the law prohibiting it, but it is otherwise if the cession 
is void on account of the non-observance of some formality 
prescribed by law. 
IV.— 27. Cession of an action may not be given to a father against 
his son and vice versa. 

28. It is otherwise if the son is emancipated. 

29. One who is not privileged must not, accprding to the 

doctors, transfer an action to one who is privileged. 

30. Wherefore in France cession of action cannot be given in 

favour of a student, except by a relative. 

31. By the Civil law, however, a cession in favour of a non- 

privileged person does not appear to be prohibited. 

1. Since actions are lawfully ceded to all who 
are not prohibited, let us examine to whonf actions 
may not be ceded either by nature or by law. 

2. By nature cession of action cannot be granted 
to an infant, a lunatic, an idiot, one naturally deaf 
and dumb, because they either lack intellect or 
their mind is inactive and consequently they are 
incapacitated from acquiring anything by their own 
act.<^> 

3. But on their behalf cessions of actions are 
properly made to tutors and curators. There is 

(0 1. I § 12 et seq. D. de obi. et act. 1. 1 § 1 D. de verb. obi. § 
mutum § furiosum Inst, de inutil. stipnlat. 

C2 
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absolutely no doubt that whenever they gain an 
advantage, pupils next to puberty and adults may 
legally receive cessions of all actions even vs^ithout 
their tutors or curators' consent and authority. <2) 

5. I have no doubt but that even infants, luna- 
tics and others acquire an equitable action if a debt 
has been bequeathed to them,<^> their tutors and 
curators being in that case in the position to exer- 
cise the action. 

6. By law restraints to receive cession of actions 
are imposed firstly upon more powerful individuals 
((7. 2, 14) for the reason, according to the dictum of 
a jurisconsult, that we cannot be on an equality with 
those possessing greater power. ^*^ And the latter, it 
has been said by Fredericus,^^^ frequently oppress 
the weak by means of speculative and pretentious 
proceedings. 

7. The title {D. 4, 7) ^^De alienatione judicii 
mutandi causa facta'' differs from the title (C 
2, 14) "iVie liceat potentiorihus patrocinium liti- 
gantihus praeMarCy vel actioiies in se transferre" 
as the latter treats of actions transferred to a 
poteiitior [more potent creditor], while the former 
deals with the case of a transfer to a potentior 
by one who is afraid to take judgment person- 
ally in his name : the latter appertains to the 



C^) in princ. Inst, cle autor. tut. 1. pupillus 11 D. de acquir. rer. dom. § 
pupillus 9 Inst, de inut. stip. 

(•^) 1. tiliusfam. 16 § 1 D. Qui. testam. fac. poss. conjuncta 1. ex legato 
18 C. de legat. 

(^) 1. 3 D. de alien, judic. mut. caussafact. 

f*) Fredericus de Senis cona. 85 num. 2 vers, et maxime. 
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plaintiff, and the former to the defendant/^^ Clearly 
•if he, who was in the position to sue, has trans- 
ferred his action to another in order to make a 
difference in the judgment, he is bound to pro- 
duce and plead for the purpose of such cession 
the edict " De alienatione judicii mutandi pausa 
facta,'' ^'^^ Because, as Antonius Faber says, there 
is no reason why we should in this matter favour 
the defendant less than the plaintiff,^®^ and concede to 
the latter what we deny to the former /^^ It matters 
a great deal whether the plaintiff or the defendant 
falls within this edict. For if the defendant does, 
he is liable in so far as his opponent has not proved 
more oppressive.^^^^ However, if the edict applies 
to the plaintiff, the latter is not liable under this 
edict, though an action is denied to him who has 
had the right of litigating transferred to him.^"^ 

8. Furthermore we do not adjudge only those 
litigants to be more potent individuals who by reason 
of their office enjoy greater power,^^^^ but also those 
who by means of their superior financial position 



(^ vide Jacobum Cujacium lib. 8 obs. cap. 31 et in parat. C. Ne liccat 
potent. 

C) Post Accursium. Jacobus Cujacius recte docuit, lib. 10 obs. cap. 3 
cui frustra reclaniat Hubertus Giphanius, ad tit. C. de alienat. judic. 
mut. caussa f. 

(*) in rationalibus ad 1. 4 § 3 in verb. Oaeteruni flf. de alienat. judic. 

(*) contra 1. favorabiliores 125 ff. de Reg. juris ; contra 1. debet. 41 fi*. 
eod. fac. 1. 1 § non solum tf. Si quis jus. dicent. non obtemp. 

(^®) 1. 1 ft", de alien, judic. nmt. caussa fact. 

(^1) argum. 1. pen. ult. fF. de alien, jud. mut. et ibid. Ant. Faber in 
rationabil. J. Cujac. d. cap. 3. 

(^2) ut Bartolus et alii interpretes, quos refert at sequitur Alcxand. 
Trentacinq. lib. 2 Variar. resolut. tit. de postulando resolut. 2 num. 6 
Paulus Cliristinaeus volum. 2 decis. 110 num. 12 volunt. 
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or otherwise have the power of inspiring their 
opponent with terror, according to the authority of 
the Code (2, 14) ''that actions at law should flow 
without extrinsic assistance rather than depend 
upon the resources of more powerful houses." 

9. Again in the tepm potentiores we do not con- 
template the debtor against whom an action is 
ceded ^^^^ but the cessionary, and it has been so 
decided. 

10. Now if anyone in spite of this legal prohibi- 
tion transfers an action to a more potetit creditor, 
he is mulcted in the forfeiture of his claim, and the 
more potent creditor is non-suited, when making 
his claim, by the rector of the province, whom D. 
Claudius has specially appointed judge and avenger 
of such cases.^^*^ 

11. This penalty does not obtain in the case of 
a cession being made by a father in favour of his 
soji though a potentior, as is commonly thought,^^^^ 
and the doctors rule ^^^^ that the same principle 
applies in all cases where the cessionary is a blood 
relation of the cedent. 

12. This interpretation appears to me far too 
extensive. For if this is permissible no one can fail 
to perceive how easily it is possible for anyone to 



(^^) ut Petrus Rebuftus male putavii, in fact, de cess. act. gl. 5 super 
art. 4 et judicatuiii refert Franciacus Duarenus, ad tit. de alien, jud. 
mut. causs?. Joh. Faber in 1. per diversas 22 in fm. C. Mandati. 

(1^) 1. 1 et 2 C. Ne liceat potent. 

(1^) testibus Tiraquello in praefat. 1. unquaiu C. de revoc. donat. et 
Alexandre Trentacinquio, d. resolut. 2 num. 10. 

(1^) ut ref erunt Treutacinquius, Tiraquellus, iisdeni locis et Menochius, 
de praesumpt. 129 num. 39 et 4U. 
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escape the penalty imposed by Claudius for shameless 
rapacity of creditors/^^^ More especially when daily 
experience teaches us that there are many who, 
savage in their power and influence over their 
kindred, tread their weaker brethren rudely and 
haughtily under their feet. Wherefore I opine that 
an action can no more be ceded to a more powerful 
blood relation than a litigious action to'- any other 
relative.^^^^ 

The case of the Jilius presents a different reason- 
ing ; for the suggestion of fraud is absent when 
motives of generosity and paternal love, and not the 
idea of harassing and incommoding the defendant, 
are presumed to be the basis of a cession in favour 
of a son/^^^ Consequently since the Jilius will in 
due course succeed to his father's estate, and since 
even in the lifetime of his father he is in certain 
respects owner of such property ,^^^^ the debtor suffers 
no prejudice by the action of the father in making 
over his rights to his son though the latter is the 
more powerful. 

13. The law also restrains advocates as well as 
attorneys from receiving by agreement a cession of 
a certain portion of actions, for instance a fourth, 
a third, a half ; and therefore those who, in contempt 
of this restriction, have acquired another person's 



C'') in d. 1. 1 C. Ne liceat potenti. 

(^^) 1. 2 C. de litigios. ibi, in conjunctam personam vel extraneani. 

(^^) argumento 1. ult. C. de adopt, ibi, nuUius conventionis suspicio 
potest alicxuam sibi vindicare licentiani, avita et proavita aiiectione haec 
omnia resecante. 

(•^) 1. in suis 11 D. de liber, et postum. 



Digitized byCjOOQlC 



40 CESSION OF ACTIONS. 

suit contra honos mores under the guise of an 
honorarium, are struck off the roll as guilty of 
spoliation/^^^'^ 

14. The reason for this Ordinance can be sought 
farther back in the Lex Cincia, also styled the Lex 
Muneralis, as Festus Pompeius tells us, where it 
had been enacted in ancient times {vid. Tacitus 11, 
13, 15) that no person shall accept money or gifts 
for/ pleading a cause, because "infamous is the 
defence of unhappy defendants when money buys 
the argument, because an unscrupulous bench may 
thereby become the medium of acquiring treasures 
of great magnitude." 

Likewise by the Lex Titia the same point was 
established, mention whereof Ausonius makes in 
the following verses : " The Papian law approves, 
and the Julian law disapproves, of the adulterous 
intercourse of the jurisconsult. 
Ask ye whence this difference ? 
The debauchee who dreads the Lex Scantinia 
does not heed the Lex Titia." 

[We know nothing of the Lex Scantinia but the name. It 
had reference to the offence against nature. 

The Lex Titia permitted betting at public games. 

The Julia de adulteriis was passed by Caesar Augustus. The 
penalties which it really inflicted appear to have been relegatio 

C^) 1. si quls advocatorum 5 C. de postuland. 1. si contra 20 C. Mand. 
1. litem 15 C. de procurat. 1. suiiiptus 53 D. de pact. 1. nee quiquani 9 § 1 
D. de offic. Procons. 1. remunerandi 6 § fin. cum. 1. seq. D. Mandat. 
Gerard Maynard decis. Tholos. lib. 3 decis. 12. Alexand. Trentacinq. 
d. tit. de postuland. resolut. 1 Job. Corras. in centuria Senatus consul- 
torum Tholosanorum, cap. 15, Adrianus Pulvaeus in comment, ad 
Edictum, de alien, judic. mutandi, cap. 9, Paulus Christinaeus volum. 2, 
decis. 99, num. 24. 

* c/, Huberus, Praelec, jur, civ, et hod, 2, 17, 1, 6. 
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i7t insulam and partial confiscation of the property of both man 
and woman. 

The Lex Julia de adidteriis was directed against adultery 
committed with a married woman. The Lex Julia did not extend 
to the contubernium of slaves, nor to women of low degree. 
Carnal intercourse by a married man with an unmarried woman 
was not considered aduUerium, but a simple stuprum, which term 
is explained at D. AS, 5, 35, 1, as ^^ntuprum comiUit, qui liberam 
mulierem, consuetudinis causa, non matrimonii, continet, excepta 
videlicet coucubina." 

The Lex Papia Poppoea had a double object : the one was 
directed to the encouragement of marriage, and against caelibes, 
unmarried men, on whom a tax was imposed, while those who 
had children enjoyed certain privileges and exemptions. This 
law strove to encourage and force a legitimate population in 
Italy, which had suffered from the eflfects of the civil wars. 

In the second place, this law provided for the forfeiture of 
testamentary bequests on technical grounds (see Sandars' Jus- 
tinian^ s Institutes, note to 2, 30, 8). Tr.] 

Those who desire further information on the 
Lex Titia should consult Antonius Augustinus "De 
Legibus et Senatus consultis," Pliny (5, 14) prides 
himself that in his pratctice he refrained from 
bargaining, not only for gifts and donations, but 
even for small presents. These statutes, however, 
have gradually fallen into desuetude. 

15. The Emperor Claudius was the first to pre- 
scribe a certain limit to an honorarium which may 
be accepted, as Tacitus records {Annals, 11), saying 
that the limit imposed upon money which may be 
received in this manner was ten thousand sesterces. 

[1000 sestertii were equal up to the time of Augustus to 
£S, 17s. Id., and after that period to £7, 16s. 3d. Tr.] 

And Suetonius tells us that in like manner 

Nero provided that litigants should pay a fixed and 

fair fee for the conduct of their cases, and which 



Digitized by CjOOQIC 



42 CESSION OF ACTIONS. 

according to Pliny {d. lib, 5) Trajan conceded to 
advocates upon the termination of their engagement 
in the suit. PKny's words are : '* Upon the com- 
pletion, of the business it was permitted to give only 
ten thousand sesterces in money." 

16. Ten thousand sesterces are equivalent to one 

hundred aurei, and Ulpian writes that counsel may 

lawfully accept this sum of one hundred aurei for 

each case. 

[Here follows a comparison between French and Roman 
money]. 

17. In criminal cases, however, equally with 
actions pertaining to the honour and dignity of 
persons of high rank or should the matter in dispute 
present great difficulties entailing much labour, in 
such cases the doctors maintain that the limit may 
be exceeded.^^^^ 

18. So at the present day advocates may not 
only accept a fee, but also covenant for the same, so 
long as the legitimate amount is not exceeded ^^^; 
undoubtedly by reasoning of this kind an advocate 
is said to have authority to vend his honest legal 
services.^^^ 

19. Nay it is even permissible to an advocate 
to covenant for a bonus ypalmarium, lit. the fee of a 
successful advocate. D. 50, 13, 1, 12. Tr.] or 
reward for victory, that is, that in the event of 
victory something in addition to the customary fee 



C-^) quos retert Alexaud. Trentacinq. de resolut. 1 num. 12 et 13. 

(*») d. 1. 1 § si cui. 

(■") Franciac. Marcus in decisionibus quaest. 63 in tine. 
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shall enure to him/^^ and that debt he will recover 
by the ^^ condictio certV or by an action on the 
stipulation, or upon application to the judge/^^ 

20. Nevertheless, as observed above, advocates 
are bound to abstain entirely from purchasing by 
agreement the subject of an action at law or from 
acquiring hy any means a share of that which the 
action will yield. For a purchase of this kind is 
opposed to public policy (honos mores), and is mostly 
a purchase of chicanery or vexation rather than of 
right, and an " ergolahia " \lit mere contract for the 
doing of work] as Jacobus Cujacius says (8, 31). 

[Note : Calvin in his Lexicon Juridicum under the word 
ergolabij citing Cujacius Obtt. 8, 31, [Mercede accepta, ut si quis 
alienam litem agendam suscipiat quasi suam, sub pactione tertiae, 
vel quartae, vel dimidiae partis, quod leges vetant ; idemque est 
cpyoXa^eiv Cujac. Obn, 8, 31] shows that it is forbidden to 
take upon onesself in consideration of a reward the lawsuit of 
another on the understanding that one shall enjoy a share in the 
proceeds of the judgment. Tr.] 

21. An agreement hy an advocate of this nature, 
that if his client emerge victorious a hundred aurei 
shall be paid to him, but if he is cast in the suit 
nothing shall be payable, does not differ from the 
buying up of a lawsuit and consequently is equally 
disapproved of For this compact offers an oppor- 
tunity to resort to base artifices in the case of ad- 
vocates who are solicitous to win by fair means or 
foul, lest their labours be in vain.^'^^ 



p) d. 1. .1 § si cui Alexand. Trentacinq. d, loc. num. 4. 
('^) ut observat And. Gail. lib. 1 oba. pract. obs. 44 num. 2 3 
CliristinaeuB d. decis. 99 num. 2o. 

(^) uf notat Treutacinq. de loco. num. 4. 
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22 In addition to the foregoing, tutors and 
curators are forbidden to have cession of actions 
given to them against pupils or minors {Novel, 72 
of the Emperor Justinian). Before this Novel, was 
enacted such cessions were vaHd/^^ Justinian did 
not introduce this innovation without well grounded 
and the weightiest reasons. For when it frequently 
happened that tutors or curators acquired for them- 
selves unfounded, feeble and useless actions against 
their wards at a cheap price, or contrived to obtain 
cessions through the medium of a donation, and then 
kept back the receipts which would enable the pupil 
or minor to defend the action and prove payment ^*^^; 
the Emperor [Justinian] very properly decided not 
only that cessions of this description, though based 
on a reasonable cause, should be ipso jure null and 
void, but also that such tutors and curators should be 
debarred from having recourse against the cedent, 
and further that even the latter should lose his remedy, 
and so the whole cession enures to the benefit of the 
pupil or minor, inasmuch as both the cedent and the 
cessionary have acted in contravention of the law.^^^^ 
23. Justinian {d. Novel, 72) moreover not only 
condemns cessions which have been made by tutors 
or curators at the time when they were still engaged 
^'^ their administration, but he also prohibits those 
3cted after the termination of the tutorship or 
[•atorship lest by seizing this opportunity they 



^) 1. non fit contra 12 D. de reb. eor. qui sunt sub. tut. v.c. 
'^) d. Fovell. in praefat. et in cap. quod si quis 6. 
•*) d. c. quod si quis o. 
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make preparations for litigation at some future time 
with like sinister intentions/^^^ 

24, Indeed this kind of cession is disapproved of 
to such an extent that the pupil or minor may- 
recover that which he has paid in pursuance thereof 
to his tutors or curators, as something not owed and 
paid in error. For since he is discharged by the 
authority of the law, both the natural and the civil 
obligations are destroyed, and therefore payment 
was made in respect of a liability which legally does 
not exist.^^^^ 

25, It is clear that parents who are the tutors 
of their own children are rightly exempt from the 
operation of this Novel, for the reason that no susr 
picion of fraud or theft of documents is associated 
with those parents.^^^ 

26, What Justinian in the 72nd Novel, laid down, 
when he enacts that the cedent himself shall forfeit 
all his rights and the minor gain relief from his debt, 
is construed by commentators as applying generally 
to every case where a cession has been effected in 
defiance of the prohibitory injunctions of the law.^^^ 
If, however, the cession is void under another head. 



(^^) d. c. quod si quLs § et non solum. 

(^) utpost Jacobumde Belviso tradit Bartolus, d. Novell. 72 n. 11, 
quern sequitur Rittershusius in method, expositione Novellarum, part. 
8 cap. 5 in line. 

(**) vide Cujacium ad d. Novell 72 Masuer. tit. 5 num. 39 in fin. 
Rhenatum Choppinum lib. 2 de morib. Parisior. tit. 7 num. 4 et ita a 
Curia Parisiensi aliquando judicatum esse refert Georgius Lovet au 
Recueil. desnotab. arrest, lit. T. num. 4ibi in notat. Julianus Brodean.(») 

(»4) argum. 1. 1 C. de sepulc. violat. 1. cum qui C. de adult, et 1. 
quid ergo § cum. autem D. de his qui not. infam. 
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and because perchance a formality enjoined by law 
or statute has been omitted, for instance if a minor 
has ceded an action connected with immovable pro- 
perty without the sancticm of the court, the cedent 
does not forfeit his right of action, but the cession 
will be regarded as never having been made/^^ 

27. It is not competent to give or cede actions 
to a father against his son or in favour of a son 
against his father /^^ The reason is obvious ; for 
during the subsistence of the patria potestas liti- 
gation between father and son is impossible, unless 
arising from the peculium castrense and the peculium 
quasi castrenseS^'^^ Bartolus and Paulus de Castro 
affirm that the same applies to peculium adventitium, 
as to which no usufruct is enjoyed by the father. 

28. It does seem certain that those who have 
been emancipated, as they are not precluded from 
instituting legal actions after leave under the edict 
has been obtained (C. 2, 2, 3), may lawfully receive 
cession of actions against their parents/^^^ So, on 
the other hand, nothing prevents parents from ob- 
taining the same against their emancipated children, 
provided there is no intention of harassing or dealing 
harshly with them, which intention is not readily 
presumed to exist among those persons who are 



(35) Andr. Tiraquell. de retract, consang. § 26 gl. 2 num. 11. 

(36) 1. actiones 7 D. de obi. et act. 1. si pater 44 § 1 et ibi gl. D. de jur. 
dot. 

(37) 1. lis nulla 4 D. de judic. § item inutilis. 6 Inst, de inut. stip. 1. si 
quis 52 § 4, 5, 6 D. de furt. d. 1. lis nulla 1. 4 1. castrense D. de castr 
pecul. cui glossa in d. 1. lis nulla quasi castrense peculium comparat. 

(38) argura. d. 1. actiones 7 D. de obi. et act. 
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so intimately bound together by the cords of 
nature. 

29. Lastly commentators teach us that an un- 
privileged person may not transfer an action to a 
privileged one, lest the position of the defendant be 
rendered less favourable by the privilege of the 
cessionary, for which reason a layman is forbidden 
to pass a cession in favour of a priest. ^^^^ 

30. For this reason and also because of the privi- 
lege conceded by the court to students attending 
lectures ma famous seat of learning, French imperial 
constitutions provide that cessions in favour of 
students shall not be valid, unless made by a father 
in favour of his son, or by a brother in favour of his 
own brother, or by an uncle in favour of his nephew. 
In these cases it is incumbent upon the cedent as 
well as the cessionary to affirm by solemn oath that 
the cession is genuine and not fictitious, and that it 
unquestionably enures to the benefit of the student 
[the cessionary], and further that nothing is reserved 
or retained thereby for the cedent.^*^^ By the 
common law there appears to be no prohibition 
against cessions to a privileged creditor, but if 
effected, the cessionary is denied the privilege of the 
court, as in the case where he enjoys a pecuHar right 
not possessed by the cedent. For the cessionary is 



(^) cap. fin. 10 de alien, judic. mut. causs. fact. Rodericua Suarez 
allegat. 19. Alexand. Trentacinq. d. tit. de postuland. reaolut. 2 num. 5. 

{*^) ut testantur Galliae Pragniatici, Joh. Imbertius lib. 1 Inst, forens. 
cap. 27. Guido Papae decis. 272 et ibi in addit. Stephanus Ranchinus 
Petnis Rebuff, in tract, de action, cessione super art. 3 Ludovici XII des 
privilegies des escoliers gl. 2 et seqq. 
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subject to the same laws as the cedent, and the trial 
will proceed, as far as the defendant is concerned, 
just in the same manner as if the claim still remained 
the cedent's/''> 

i*^) Ita decent Jacob Cujacius lib. 10 obs. cap. 3 et Emanuel Soarez in 
thesauro recept. sent, in lit. C. num. 50 quibus adde Ant. Fabrum lib. 3 
Cod. Sabaud. tit. 12 definit. 22 et Casparum Rodericum de annuis redi- 
tibus lib. 3 quaest. 4 num. 42. 



NOTES. 



CHAMPERTY. 

"Champerty is the maintenance in which the motive of the 
maintainor is an agreement that if the proceeding in which the 
maintenance takes place succeeds, the subject-matter of the suit 
shall be divided between the plaintiff and the maintainor. . . . 
Maintenance is the act of assisting the plaintiff in any legal 
proceeding in which the person giving the assistance has no 
valuable interest, or in which he acts from any improper motive." 
(Stephen's Dig. of C rim, Law^ art. 156). 

Indermaur {Common Law^ 9th ed., p. 300) defines mainten- 
ance as an offence which consists in officiously intermeddling in 
a cir>il suit [the maintenance of a criminal suit is not illegal, 
Grant v. Thompson, 72 L.T. 264] that in no way belongs to one, 
as by maintaining or assisting either party with money or other- 
wise, although having nothing to do with it. 

Champerty and maintenance are crimes, and a civil action 
for damages caused thereby may also be maintained. There are, 
however, many exceptions to maintenance, founded mainly upon 
interest in the person so maintained. Thus a master may assist 
his servant, any person may aid his close relative, or even his 
neighbour or friend, and it has even been held in Bradlaugh v. 
Newdigate (11 Q.B.D. 1) that a rich man may out of charity 
assist a poor man to maintain a right which he would* otherwise 



Digitized byCjOOQlC 



CHAMPERTY. 49 

lose. In such cases it is not essential that there be a right 
existing in fact so long as the maintainor honestly believes that 
there is a right, and this even though he has not inquired into 
the circumstances {Harris v. Briscoe, 17 Q.B.D. 504). In this 
state of the law prosecutions for maintenance must necessarily 
be extremely rare. 

In Findon v. Parker (11 M. <k W. 682) Lord Abingbr said : 
"The law of maintenance, as I understand it upon modem con- 
stitutions is confined to cases where a man improperly and for 
the purpose of stirring up litigation and strife encourages others 
to bring actions or to make defences which they have no right to 
make." Lord Coleridge held that this definition was applicable 
to the giving of an indemnity to an informer against costs incurred 
in endeavouring to enforce a statutary penalty {Bradlaugh v. 
Neiodigate, 11 Q.B.D. 5). 

Maintenance is bad if tending to promote unnecessary litiga- 
tion, otherwise not. For instance, a solicitor can lawfully agree 
to charge nothing for costs in an action {Jennings v. Johnson 
[1877] L.R. 8 C.P. 425). 

If A and B have a common interest in prosecuting a suit 
against C, A may help B in maintaining the action, though if 
there is no such common interest', A renders himself liable to a 
suit for damages by C. 

In Alabaster v. Ha/mess ([1895] 1 Q.B. 339), B at A's instiga- 
tion, whose solicitor acted for B, at A's expense, instituted an 
action for slander against C. Judgment with costs went for C, 
and B was unable to pay. It was held that C could recover 
damages from A, as the latter was not justified in maintaining 
the suit, for he had no common interest with B. 

Champerty is defined by Indermaur as consisting in an 
agreement between a litigant and a third party, whereby in 
consideration of that third party advancing him money, he 
agrees to share with him the proceeds of the litigation. In 
order to constitute champerty it is not essential that there 
should be an undertaking on the part of the litigant to proceed 
with the action {Ball v. Warwick, 50 L.J., Q.B. 382). Cham- 
perty is where "he who maintains another is to have by agree- 
ment part of the land or debt in suit" (Anson on Contracts, 
10th ed. p. 216). 

Champerty is an agreement which tends to the abuse of 
legal process, and therefore illegal as being contrary to public 
policy. 
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The Roman law forbade contracts having the object of a 
share in a lawsuit. 

, Neque vero partem litis sibi stipnlari, neque redimere liieniy 
causarum patronis licitum est (Muhlenbruch, § 432, and C. 2, 6, 5). 
Ex senatus constUto Volusiano, qui improbis coeunt in alienam 
litem, ut quidquid ex condemnatione in rem ipsius redactum /icerity 
inter eos communicaretur. Lege Julia de vi privata tenetur (D, 
48, 7, 6). 

The Roman-Dutch law took over the principle established by 
the Roman law. Grotius (3, 1, 41) says : " No obligation can be 
contracted with the object of having a share in a lawsuit," and 
Schorer's Note on this passage is as follows : " It is not lawful 
for an advocate or an attorney to stipulate for a share in a law- 
suit. This is also forbidden in Flanders. By the Roman law 
persons offending in this respect were struck off the rolls, but at 
the present day they are punished at the discretion of the court. 
The reason is because such contracts offer an inducement to 
crime." 

Voet (2, 14, 8) says that among dishonourable agreements is 
also included that by which the patron of a cause pacts with the 
client as to a share of the suit. The purchase of others' lawsuits, 
he says, was considered odious and reprehensible, and as by a 
pact for a share of a lawsuit between client and advocate a law- 
suit is not assuaged, but the license of calumniation is rather 
more greatly to be dreaded on account of the hope of greater 
profit, and as in the most unjust causes the defender is also more 
unjust, such a partnership of future emolument was for excellent 
reasons reprobated as being entered into in bad morals, and 
advocates are now ordered to bind themselves by a solemn oath 
that they will not enter into such pacts, and it is specially inter- 
dicted to them in Holland that they should pray salary only 
on victory obtained {vide Buchanan's Translation, pp. 350 and 
351). 

Dr. Manfred Nathan in his treatise on the Common Law of 
South Africa (vol. 2 sec. 764) points out that Voet speaks only of 
agreements between parties to the suit and their advocates or 
attorneys, or similar representatives in law, but that Grotius' 
statement is more comprehensive, and further that though Voet 
and Grotius refer only to champerty, the passages from the Digest 
(48, 10, 28 and 48, 7, 6) relied upon by the Supreme Courts of 
the Cape of Good Hope and the Transvaal Republic show that 
maintenance is also prohibited. 
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In James v. Mayne (Off. Rep. 1 893, p. 226) it was decided by 
Ameshofp, de Korte, Jorissen, and Morice, J. J., that champerty 
only occurs when an agreement is made to share the proceeds of 
a case already commenced, and that a cession of a claim, in con- 
sideration of moneys advanced to enable the cedent to enforce 
that claim, is legitimate when such cession is made before the 
action is commenced. Subsequently on the 14th November, 
1894, the case of Hugo and Moller v. The Transvaal Loan, 
Finance and Mortgage Co. (Off. Rep. 1894, 336) came before 
KoTZE, C.J., DE Korte and Morice, J. J., who decided that 
" champerty " is known to Roman-Dutch law. The head note to 
this case reads as follows : — " An agreement whereby A (who 
had no interest in the matter), considering that the creditors of 
an insolvent estate had the right to attack the title of a third 
party, induced them to institute an action in the name of the 
trustees of the estate against such third party, on condition that 
A should be liable for the costs, and should obtain the benefit of 
the judgment if they succeeded, against payment of a certain sum 
of money to such creditors, held to be champerty. It is per- 
missible bond fide to afford anyone pecuniary assistance in the 
prosecuting of a lawsuit, even if a reasonable compensation be 
stipulated for in the event of the case being won. In accordance 
with the rule curia novitjus, it is the duty of the court to take 
into consideration all questions of law which arise in an action 
and affect its issue, and to decide the same, although no mention 
of these points has been made in the pleadings. Champerty need 
not be pleaded." 

KoTZE, C.J., said, inter alia: "The civil law forbids any 
agreement to maintain a lawsuit, or to have part of the thing in 
dispute. The Digest (48, 7, 6) is very explicit on that point. 
Grotius (3, 1, 41) and Voet (2, 14, 18) affirm the same principle. 
Blackstone in the fourth part of his Commentaries discusses the 
question of champerty, and approves of the civil law on the sub- 
ject, as does also Tindal, C. J., in the case of Stanley v. Jones 
(7 Bing.)." Dealing with the facts of the case, Kotze, C. J., pro- 
ceeds: "It is quite clear that this is the promoting of legal 
proceedings for an improper purpose. It is— to use the language 
of the Privy Council — * a gambling in litigation.' " 

Then we have a further decision by the Supreme Court of the 
late Transvaal Republic. In Green v. de VUliers and Others 
(Off. Rep., 1895, p. 289) the head note reads as follows: "An 
agreement by which the plaintiff had bought the supposed rights 

d2 
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of another person in certain claims, with the understanding that 
should he succeed in an action to be brought by him for the 
acquisition of the claims, the seller should receive the purchase 
price, but in case he should not succeed in such action, the seller 
should receive nothing, is equivalent to gambling in lawsuits, and 
is therefore contra honoa mores and cannot stand. Where, during 
the trial of a case, it appears that the action is founded on an 
agreement which is contra legem aut honoa m^res^ the court may 
of its own motion take cognisance thereof and refuse to assist 
the party who relies on such agreement." Kotze, C.J., said 
" The champerty consists in this : that the agreement between 
de Villiers and Green was of a speculative character. If the 
action instituted by Green failed, de Villiers would get nothing ; 
if it succeeded de Villiers would be entitled to his X3000. The 
agreement was clearly of a gambling character." In referring to 
James v. Mayne^ Kotze, C.J., said: "We have consulted with 
Judge Ameshofp and have been informed by him that that was a 
case of a bondjide cession. Moreover the facts in that case differ 
from those in the present case." It appears, therefore that 
Kotze, C. J., neither approved nor rejected that decision. 

The last case decided by the Supreme Court of the South 
African Republic on this head was that of Schweizer's Claim- 
holders^ Rights Syndicate^ Ltd., v. Rand Exploring Syndicate, 
Ltd, (Off. Rep. 1896, p. UO). The Schweizer's Claimholders' 
Rights Syndicate, Ltd., was a company formed in the following 
circumstances : Certain syndicates and individuals laid claim to 
certain ground. These parties floated the Schweizer's Claim- 
holders' Rights Syndicate, Ltd., with a capital of £45,000, and 
ceded their rights to the company in return for shares. Certain 
other parties, who had no interest in the ground in dispute, sub- 
scribed X3500 in cash, as working capital, and received in return 
5800 shares. The object of the company was to " take over the 
rights of certain persons and syndicates who lay claim to the 
ownership of certain claims on the property known as Schweizer's 
Township, and more especially the following," <fec. It was held 
that the real object of the company was to encourage litigation, 
and that the working capital was to be used in order to pay the 
costs, and that, therefore, the agreement between the original 
claimants and the persons who subscribed the working capital' 
was champertous. 

Gregorowski, J., said " Under our law all kinds of rights with 
a few exceptions can be transferred. The fact that the cedant 
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and the cessionaire contemplate that the right ceded can only by 
means of a lawsuit acquire any value, makes no difference 
(Pothier's Contract of Sale, sees. 584-590 ; Merlin, Droits 
Litigieux.) . . . According to Digest 48,. 7, 6, champerty is 
punishable as a criminal offence under the Lex de vi privata. 
. . . The fact that the promoters of the company and the people 
who advanced the money have shaped their venture in the form 
of a company cannot alter the character of the case. . . . The 
plaintiff company has therefore done nothing else than advance 
money in order to make a profit out of a lawsuit, and in order to 
obtain a share of the judgment for itself, being inspired solely by 
the desire for speculation. The persons and syndicates received 
shares in consideration for the cessions made by them, and if 
th^se lawsuits turn out failures they receive absolutely nothing. 
The cession is merely a sham and delusion." 

The only case bearing on champerty decided by the Cape 
Supreme Court is JSast London Municipality v. Halberd (3 S.C. 
140). In this case A, the plaintiff in an action, before trial 
entered into an agreement with his attorney, by which, in con- 
sideration of past professional duties, of labour expended and to 
be expended, and of money advanced and to he advanced, A 
assigned all his right and interest in the said action to his 
attorney. It was held that the agreement was contrary to 
public policy and void. This case came before Smith, J., and 
his decision was subsequently approved by the whole benph 
in Law Society v. Pearce. Mr, Schreiner, for Halberd, sub- 
mitted that the assignment to Pearce (the attorney) was valid, 
it being for a debt already incurred. There were no authorities 
to be found which prohibited such an assignment. All the cases 
of champerty were cases in which the assignment was for a future, 
not a past debt. Mr. Juta for the applicant, submitted that this 
was a clear case of champerty. The consideration expressed 
was for future as well as past advances. The Roman-Dutch 
law prohibited champerty; he referred to Dig. 48, 10, 28 ; 48, 7, 
6 ; Bell v. Smith (5 B. & C. 188) ; Grell v. Levy (16 C.B., N.S. 73). 
Smith, J., in delivering judgment, said : " It appears that Pearce 
some time ago took up the case of some of the Scotch immigrants, 
and I can quite understand that he incurred a good deal of expense. 
He advised Halberd that he had a good cause of action, but 
before the action was commenced, in consideration of the costs 
incurred and about to be incurred, he obtained a cession of 
all Halberd's right and interest in the action. Halberd then 



Digitized byCjOOQlC 



54 CfeSSiON OF ACTiOlfS. 

brought his action, Pearce appearing as his solicitor, and the 
Court was led to believe that the bond fide plaintiff in the suit was 
the unfortunate Scotch immigrant. Halberd. He obtained judg- 
ment for X400, and then the East London Municipality who had 
a writ out against Halberd for costs in a previous action, sought 
to attach the money due to him from the Government. Now 
Mr. Pearce intervenes and says that Halberd had assigned all 
his right of action to him. If this is not a case of champerty, 
then I really fail to see what champerty is. Under the common 
law of England it is an indictable offence. It is quite clear that 
it is against public policy that such transactions should be upheld, 
which would have the effect of keeping up litigation amongst the 
people. In my opinion this is clearly a case of champerty, and 
no reason has been shown why the rule should not be absolute- 
As to the argument that some portion of the debt for which the 
assignment was made was a past debt, I do not think that affects 
the case at all." 

This decision is at variance with that in James v. Mayne which 
it is submitted will not be accepted as good law. 

In Holland v. Zietsman (6 N.L.R. 93), the following rules 
were laid down : The Lex in the Code^ prohibiting the purchase of 
the uncertainty of a suit {quota litis) is, apparently, not confined 
to advocates and attorneys in the suit {vide Grotius, 3, 1, 41), but 
extends to all agreements. The connection between the agree- 
ment and the action must be shown in order to defeat the 
former. It is not, however, illegal, says the Natal court, to 
agree with another to bear part of that other's cost of litigation. 
This rule will probably vary according to circumstances. 

There will be no champerty where the parties agree for the 
sale outright of a right of action, for which due consideration is 
given. Such an agreement is binding if the purchase includes 
any substantial interest beyond a mere right to litigate (Anson 
on Contracts^ p. 217). 

RECOVERY OP ADVOCATES* AND ATTORNEYS' FEES. 

As to advocates' fees, Voet (3, 1, 6) says that no remunera- 
tion was formerly allowed to oratorihus causarum^ but it 
gradually T)ecame the practice in Rome for a client to reward 
his advocate with an honorarium which varied with the import- 
ance of a suit and the advocate's eloquence. Custom, however, 
regulated the honorary fee and the palmarium (reward for 
victory), and these two together were not allowed to exceed one 
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hundred aurei. But in Voet's time the remuneration was fixed 
according to the labour bestJowed, and the amount could be 
reduced by the judges when application was made. Voet adds 
that advocates and attorneys can sue for their fees. 

If an advocate pleads his own case Voet (3, 1, 7) has no doubt 
that if victorious he can recover his fee for his own work, in the 
same way as if he had acted for a stranger. The reason is that 
neither equity nor reason demands that any one should gratui- 
tously lend his services to the lawsuits of others, and those suits 
which are common to ourselves and others are partly the suits of 
others; moreover in the interim the advocate has been prevented 
from attending to his own affairs. Gail and Mynsingerus hold 
the opposite view. 

Voet also lays down that an advocate may not undertake the 
conduct of causes on condition that no fee shall be paid except 
on victory. The question whether the conduct of an attorney 
in stipulating to be paid by results is unprofessional arose in the 
case of Incorporated Law Society v. Do^g ([1903] T.S. 583), but 
no decision on this point was given as it had not been duly raised 
on the application. There can be little doubt as to what the 
decision would have been. 

A case came before the High Court of the late South African 
Republic {State Attorney v. Z, Off. Rep. 1895, p. 214), where it 
was proved against an advocate that he had made an agreement 
with his client for a share of what might be received by the latter 
in the event of the appeal in which L was engaged, being allowed, 
but that if the appeal was unsuccessful L should not ask any- 
thing for hi9 services. Kotze, C. J., said : " There can be no 
doubt that an agreement made by an advocate with his client, to 
receive a portion of what may ,be recovered by the client in the 
event of the appeal being allowed, is not in keeping with the 
duties and dignity of the office and status of an advocate. The 
etiquette of the profession does not allow such practices, and it is 
not only in the interests of the Bar, but also of the public that 
this etiquette shall be respected and faithfully observed. If an 
advocate wishes to assist a needy or poor client, then he may pro- 
ceed in forma pauperis J^ 

This case also decided that where an advocate was tried for 
embezzlement and acquitted by the jury, the court, when judging 
of his conduct, is not bound by the finding of the jury ; but the 
court will not act contrary to the finding of the jury unless the 
evidence taken at the first trial, which is evidence in this 
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application, shows that such embezzlement had actually been 
committed. 

In England a barrister cannot sue for fees due to him for 
services rendered in the ordinary course of his professional duties, 
whether the action be framed as arising upon an implied contract 
to pay for services rendered on request, or upon an express con- 
tract to pay a certain sum for the conduct of a particular 
business. Voet holds that an advocate may sue, but the question 
has never arisen in South Africa, and no advocate is likely to 
depart from the rule of the English law. If the courts should 
6ver be called upon to adjudicate upon such claim it is submitted 
that Seaville v. Colley (9 S.C. 39) might prove an insurmount- 
able obstacle to the plaintiff. Quare rectissime etiam Ulud 
receptum est, ut leges non solum suffragio legislatoris, sed etiam 
tacito consensu omnium per desvstudinem ahrogentv/r {D, 3, 1, 
32). 

The High Court of Griqualand has decided that the defendant 
in a suit may not during the progress of that suit cede to his 
attorney the amount admitted by plaintiff to be due to the 
defendant, but which the latter has refused to accept {Dawson 
V. Eckstein^ 15th April, 1905. Coram: Langb, J.). This case is 
reported in the Kimberley Diamond Fields Advertiser as follows : — 

"Application was made by Frederic Dawson, for whom Advo- 
cate Phear appeared, against Alfred Eckstein, for whom Advocate 
Wallach appeared, to show cause why the respondent should not 
be arrested for contempt of court, by reason of his refusal to 
transfer to the applicant a certain stand at Newton, which the 
Court had previously ordered him to transfer. 

"An affidavit was put in made by applicant's attorney, which 
stated that on the 13th March applicant obtained an order from 
this Court directing the respondent to transfer to him the stand 
in question, upon payment of the sum of ^44, 10s., which appli- 
cant admitted owing to the respondent. Applicant was granted 
the costs of the previous case, which came to ^51, 4s., and the 
amount of X44, lOs., admitted to be due from the applicant to 
the respondent, was set off against the amount of the costs. 
Respondent, however, refused to transfer the property until the 
sum of £44, 10s. was actually paid, alleging that he had ceded 
all his rights in the said sum of £44, 10s. to his attorney, for 
valuable consideration received. Respondent contended that he 
was entitled to receive the sum of £44, 10s., and that applicant 
had no right to set it against the taxed costs; further, that 
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having ceded all his rights regarding the ,£44, 10s. to his attorney, 
he no longer had any interest in that sum. 

"His lordship referred to the nature of the previous action, 
and the respondent's attitude to the applicant, remarking that he 
would go so far as to say that the respondent made a deliberate 
attempt to swindle him, by getting him to sign an unlawful 
agreement giving as security property worth three times more 
than the debt. The Court had given an order, the meaning of 
which was that on the applicant either paying to the respondent 
the £44, iOs. in cash, or giving a full receipt for the amount due to 
him for costs, he should get re-transfer of the stand. T/nless 
some better explanation was forthcoming, the Court was not 
going to countenance such an agreement as made between the 
respondent and his attorney. 

"His lordship, in giving judgment, said if the money had 
been paid into Court, the Court would have allowed it to be set- 
off against the costs due. The agreement set up was extraordin- 
ary and unusual. Certainly he was not going to allow the order 
of the Court to be rendered abortive, and allow the applicant to 
be practically deprived of his rights, through any such agreement. 
He had nothing to do with defendant's attorney in this matter. 
The persons before the Court were the applicant and the respond- 
ent. It was said that before the previous action was brought 
there was a verbal arrangement between the respondent, as 
defendant, and his attorney, he supposed in consideration of the 
costs incurred. It seemed an extraordinary thing that £44, 10s. 
costs had already been incurred on one side before the action was 
brought, seeing that the full taxed costs only amounted to £51, 
after the action. It was stated that respondent had confirmed 
that agreement. His lordship could understand the wording of 
that document on March 14th, after the Court had given judg- 
ment, but he could not have understood that document having 
been written before March 13th, the day of the judgment, 
because before that date Eckstein's contention was that there was 
no amount due, it having been w\ped out by his taking possession 
of the stand in satisfaction of the debt. Therefore it seemed an 
extraordinary thing that an arrangement could previously have 
been entered into in terms of the written agreement of March 
14th. He was not going for one moment to uphold such an 
extraordinary arrangement, by which the plaintiff in the previous 
case was practically deprived of his rights granted by this Court. 
The respondent must comply with the order of the Court." 
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CHAPTER V. 

THE KIND OF ACTIONS WHICH ARE CAPABLE, AND THOSE 

WHICH ARE INCAPABLE OF CESSION. 

SUMMARY. 

A. — Actions which may be ceded. 

1. Both actions^m rem and in personam may be ceded. 

2. Those arising out of delicts as well as contracts. 

3. Even an action once ceded. 

4. The expectation (spes) of an action. 

5. The possessory relief. 

6. The right of parate execution. 

7. Restitutio in integrum (restoration to the former position). 

8. Which is not transferred under a general cession of all rights, but 

must have a special cession. 

B, — Actions which may not he ceded. 

9. Criminal and public. 

10. Popular. 

11. Actio injuriarum (action in respect of injuries). 

12. The impeachment of a will as unduteous {querela inofficiosi 

testamenti). 

13. The right of revoking a donation because of the donee's ingratitude. 
14-22. Litigious actions. 

23. In France the flaw of litigiousness is ignored. 

24. The question whether the hypothecary action may lawfully be 

ceded apart from the principal. 

25. In addition to these the claim to a universal Jidei commissum is 

not transferable. 

26. Though the cessionary may proceed as a mere procurator. 

27. Another exception is recorded in Faber's opinion. 

28. The jus retractus belonging to near relatives by Virtue of a certain 

statute may not be ceded. 

29. The conventional retractus stands on a different footing in law. 

30. Lastly it is not lawful to cede the right of demanding honorum 

possessio. 

31. Praedial servitude. 

32. The owner's right of preference in the case of census and emphy- 

teusis. 

33. Rights exclusively personal. 

34. Nor is usufruct entinguished by a cession to a stranger. 

1. As a rule every action, real as well as personal, 
is competent to be ceded. For Justinian declares 
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(C 4, 39, 9) it to be clear and indisputable law that 
in comparison with the authority granted to the 
vendee of a personal action of duly instituting pro- 
ceedings for his benefit in his own name, the same 
powers are conferred upon those who have acquired 
a real action. For each species of action constitutes 
a legal right, which can accordingly be transferred 
to another by means of a cession. 

2. It is lawful to cede not only actions arising 
from contract, but also those proceeding from delict, 
as the condictio furtivaP^ 

3. Even an action once ceded may again be 
ceded by the cessionary thereof,^^^ for since the 
ceded action vests in the cessionary, there is no . 
doubt but he can transfer the same in turn to 
another person.^^^ 

4. Not only an action, but even the expectation 
of a future action may be advantageously trans- 
ferred.^*^ V The expectation of a future action is 
comprised in conditional stipulations or agreements. 
For here the subject-matter has not yet accrued to 
us, but we have only the hope thereof, and that 
very hope may l)e ceded just as an expectation or 
a thing that will come into existence may form the 
subject of a promise, sale or pledge.^^^ Clearly if 

(1) 1. cum quia 38 § 1 D. de solut. 1. si vendidero. 80 § ult. D. de furt. 
l.^quod saepe 35 § si res. 4 D. de contr. eiupt. furti poenalis 1. cum qui 
14 in pr. D. de furt. 

i?) argum. 1. 1 § de illo 8 D. ad Sc. Trebell. 

(') arguni. 1. ult. C. de hered. et act. vend. 

(*) 1. 3 C de donat. 

{^) l.^et quae nonduni 15 D. de pignorib. 1. nomina 17 1. niultuni 19 D. 
d© hered. et act. vend. § 4 ver?*. ex conditionali. Inst, de verb. obi. 
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any person unconditionally cedes 'all his rights or 
actions, conditional debts are not included in this 
cession, but only those to which no condition is 
attached/®^ Lastly, it is competent to cede not 
only actions properly and accurately so designated, 
but even any other remedy by the aid of which we 
recover what belongs to us, e.g. the possessory 
remedy /"^^ 

5. The right of parate execution and of taking 
possession of things by virtue of proper legal 
authority/®^ 

6. Restitutio in integrumS^^ 

7. In order, however, to render valid the cession 
of the right to restitutio in integrum, special mention 
is essential/^^^ 

8. For the same is not taken as included under 
a general cession of aU legal rights, as it is note- 
worthy that those matters which must be particu- 
larised are not comprised in a general cession/^^^ 
Whence also Gains in treating of procurators em- 
ploys the following words : " If a specific mandate 
is given to the procurator," and in another place ^^^^ 

(*) ut ex Baldo et Immola notat Antonius Gomesius lib. 2 resolut. 
cap. 11 num. 28. 

C) de quibus distincte tractat Jacob. Henoch, de retin. poss. remed. 3 
num. 238 et seqq. 

(8) ut tradit Matthias Golems de process, execut. part. 2 cap. 2 et 
Bartol. ad 1. 1 § ult. D. de nov. oper. nunc. 

(') 1. quod si minor 24 in pr. D. de minorib. 1. si minoris 25 D. de 
administ. tut. 1. alterius 20 § non idcirco. D. de tut. et rat. distrah. 
Vide Petrum Barbosam ad 1. quis tale 14 solut. matrim. ubi hoc declarat, 
num. 26 et seqq. 

(10) 1. illud 15 § 1 D. de minorib. 

(") cap. qui ad agendum, de procurat. 

(^2) in 1. patri filio 27 § 1 D. de minorib. 
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the same jurisconsult says that "the agnates and 
affines ought not to be heard except if the adolescent 
so desires it," where the glossator would have an 
averment of the wish ; nor is this so without good 
reason. For to some extent the question involved 
in the action affects the honour and character of 
the person who applies for restitutio in integimm, 
since indeed he takes up a position contrary to his 
own agreement and act. But though the relief of 
restitution may be assigned, yet, according to 
Mornacius,^^^^ the courts view cessions of this kind 
with greater disfavour than if the person who has 
signed his legal right over to another petitions 
for restitution himself' Tiraquellus mentions other 
cessible rights. Now in order to comprehend what 
actions are capable of cession, let us examine those 
which are prohibited from being ceded; and after 
discussing these we shall at once understand what 
actions may be ceded ; since in opposite subjects, so 
far as it is of importance to a knowledge thereof, 
the reasons and doctrines are similar, and when we 
have acquired a notion of the defined, the conception 
of the undefined follows as a natural consequence. 

9. In the first place public criminal actions as 
well as popular actions are incapable of cession.^^*^ 

10. Because they are concerned with the State 
and with public vengeance rather than with the 
recovery of money or private property, nor are they 



(13) ad 1. 6 D. de integ. rest. 

0^) 1. penult. § ad ciimne D. de publ. judic. 
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considered before 'Utis contestatio as belonging to 
us/^^^ and he who possesses these actions is not 
understood as being enriched thereby /^^^ and so can- 
not correctly be styled a creditor/^^ For which 
reason a surety may not be accepted for popular 
actions, before litis contestatio S^^^ [Actio popularis : 
see D. 9, 3, 5, 13 ; and Sandar's Justinian's Institutes^ 
4, 5, 1. Tr.] for where there is no debt or obliga-' 
tion suretyship is abortive/^®^ Even after litis con- 
testatio such actions, although belonging to our 
estate, can by no means be ceded since they have 
now ipso facto fallen under the class of litigiosae 
actiones. However, as far as these actions affect 
private interests, they may be legally assigned/^^ . 

11. For the same reason I assert unhesitatingly 
(though the doctors contradict me on this point^^^^) 
that the a<^tio injuriai^m may never be ceded : not 
after litis contestation because of the vice of litigious- 
ness ; not before, because it is then not yet reckoned 
in bonis nostins [D. 47, 10, 28, ^^ Injuriarum actio in 
bonis nostris non computaiur, antequam litem con- 
testemur "). Since indeed such action is not directed 
to the recovery of money or private property, of 
which the plaintiff has been despoiled, but only to a 
penalty or the object of vindicating one's character 



(^') 1. poenales 32 D. ad leg. Falcid. 
(i«) 1. penult. § 1 D. depopul. act. 
(^') 1. ut si cui 12 D. de verbor. signif. 
(1*) 1. si quis pro eo. 66 in tin. D. de fidejuss. 
(^^) 1. fidejussor. 16 et 57 D. de fidejuss. 

(20) 1. licet 42 D. de procuratorib. gl. ad d. 1. 12 D. de verb, signif. 
{^) quos allegant Emanuel Soarez in suo thesaur. tit. 3 nuni, 72 et 
Andr. Tiraquell. de retract, consang. § 26 gl. 1 num. 4. 
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which has been besmirched. Apropos hereof, 
Marcus TuUius {in orat. pro, Caecinna) says that 
the actio injuriarum does not produce the right of 
possession, but it is the verdict and compensation in 
damages [poena) that assuages the mental pain 
caused by an inroad upon the freedom of a person. 
Nor does Johannes Sichardus ^^^^ — following Bartolus 
— influence me when he says that the actio iifijuHarum 
prior to litis contestatio is not in bonis nostris in so 
far as transmission to his heirs is concerned, but 
that in other respects the rule is different. For if 
the action is incapable of being transmitted to one's 
heirs, it follows that it is incapable of being ceded, 
as will be clearly demonstrated hereafter when dis- 
cussing that proposition. ^ 

12. Similarly neither is it lawful, in my opinion, 
to give cession of actions of the querela inofficiosi 
testamenti, which in many respects resembles the 
actio injuriarum. For just as the actio injuriarum 
seeks to obtain redress of contumely and pain rather 
than to recover money notwithstanding that pecu- 
niary damages are assessed in the suit,^^^ so also the 
querela inofficiosi testamenti deals .principally with 
the cause of mental distress and ignominy (inflicted 

.. {^) ad. 1. ult. C. de hered. et act. vend. Bartolus in d. 1. injuriarum 
28 D. de injur. 

* Huberus says {Praelec. jur. civ. et hod. II. 17, 2, 7) : Porro 
criminales accusationes, omnesque puhlicae exactioneSy cum sint in 
nullius patrimonioy cessionem non recipiunty uti nee injuriarum 
actiones oh eandem rationem, et quia reapectu mere personali con- 
stant. Qoudsmifc, 2, § 5 E, and Vangerow 3, § 274, 2 (2) are of 
the same opinion. 

(^) d. 1 2 § emancipatus D. de collat. 
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by a father on his son by his unmerited disherision) 
rather than with money, as Jacobus Cujacius rightly 
says, nor is it considered as part of bona nostra before 
litis contestatio^^^ ; and therefore it does not pass to 
an extraneous heir, except if the deceased died after 
he had brought his action to impeach the will as un- 
duteous (i.e. Bifter bonorum possessiohsid been accorded 
for the purpose of founding an action)/^^ But as- 
suming that the stage of litis contestatio has been 
reached, then the vice of litigiousness precludes the 
cession of the querela. The cession thereof is thus 
ineffectual at either period. 

13. The right of revoking a donation because of 
the ingratitude of the donee presents the same 
characteristics, because if the donor has not per- 
sonally revoked the donation in his lifetime the 
right is not transmissible to his heir, nor against 
the heir [of the donee],^^^ for, says the Emperor ,^^'^^ 
the same is of so personal a nature that it has the 
sole effect of vindicatio (cf. Cujacius, 4 Obs. cap. 19). 
A penalty or retribution is aimed at, not money [i.e. 
compensation in damages]. It is customary to accept 
in lieu thereof the vindicatio instead of the actio in 
rem, but this is wrong. In this respect the right of 
revoking a donation for ingratitude differs from the 
querela inofficiosi testamenti, as explained above, 
inasmuch as the former cannot be transmitted even 



{^) 1. 1 § sed si (puta) D. Si quid, in fraud, patron. 
(*») 1. postumus 7 § ult. 1. 7, 8 § 1 D. de inoflF. testam. 
(*) 1. 1 1. his solis 7 1. ult, C. de revocand. donat. 
(27) in d. 1. 7 ita. 
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to one's heirs/^^ while the latter may, though litiga- 
tion has not even commenced/^^ For these reasons 
it is evident that much less is the power of revoking 
a donation capable of being ceded/^^ 

14. To the foregoing may be added the ancient 
action de morihus, likewise the action by which 
patrons availing themselves of an extraordinary 
remedy reduce freedmen guilty of ingratitude to 
slavery /^^^ This action against a freedman for in- 
gratitude is in my opinion not transmissible to one's 
heirs/^^^ . As for the doctrine in the Code (de lihert 
et liber, ear.) that the complaint of ingratitude can 
be laid by the heirs of the emancipator I am of 
opinion that this must be understood in the sense 
of applying to the case of a freedman being guilty 
of ingratitude towards such heirs, and of failing in 
the respect due by him as quondam slave, but not 
to the case of ungrateful conduct towards the patron 
who has passed the personal injury over in silence/^^ 
As for the extraordinary action by which liherti are 
reduced to slavery in consequence of their ungrate- 
fulness, consult Cujacius {lib. 10, Obs. cap. 33 ; lib. 
21 cap. 6, et ad Novel. 78) who has written a learned 
and admirable chapter upon the subject. 

15. I now proceed to litigious actions, which the 
Digest and Code in the title De Litigiosis fully and 

(*) d. 1. 1 et ult. C. de revocand. donat. 

(®) 1. si quis filium 34 1. sumus 36 in fin. C. de inoff. testam. 

(30) argumento 1. ex pluribus 42 D. de adminlst. tut. 

(31) 1. 1 et 2 C. de libert. et eor. liber. 

(**) argumento 1. 1 in fin. C de revocand. donat. 
(*') vide docte et pulchre disserentem Jacobuni Cujacium lib. 10 obs. 
cap. 33 lib. 21 cap. 6 et ad Novell 78. 
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abundantly prove incapable of cession. But in order 
to understand when actions become litigious we 
must distinguish between real, personal, and mixed 
actions. 

16. An action in rem is rendered litigious as 
soon as the summons, containing the cause of action, 
has been brought to the notice of the defendant/^^ 
But if by a new law the subject matter of the suit 
becomes litigious by the summons alone {Novella 
112 Auth. litigiosa C. de litigiosa) then equally from 
that moment the action in respect of the thing be- 
comes litigious ; so that the plaintiff may not be 
placed in a more advantageous position in his action 
than the defendant in regard to the thing in respect 
of which he is brought into court ; contrary to the 
legal principle that nothing shall be allowed to the 
plaintiff which is denied to the defendant.^^^ 

17. An action in personam does not become 
litigious until litis contestatioS^^ For touching per- 
sonal actions, the statement in the Digest to the 
effect that the vice of litigiousness is incurred by 
litis contestatio is incorrect. ^^^^ We say therefore 
correctly that from the moment of litis contestatio 
cession of personal actions cannot be given. Guido 
{dec. 479) restricts this to the direct action, just as 
if the actio utilis possessed by the cessionary, if not 
employed in the suit, does not become litigious and 
accordingly may yet effectiially pass to a cessionary. 

(^) vide allegatos a Trentacinquio lib. 2 variar. resolut. 17 num. 3. 
(*^) 1. non debet 41 D. de reg. jur. 

(^) 1. 2 C. de litigios. Trentacinq. d. resolut. 17 num. 9 et seqq. 
(^) 1. 1 § fin. D. de litigios. 
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Trentacinquius^^^ and Menochius^^s) follow the opin- 
ion of Guido. However since the utilis actio (equit- 
able action), which usually passes to the cessionary, 
has the same force as — and frequently indeed greater 
than — ^the directa actio which remains open to the 
cedent, nothing will be easier than on these grounds 
to transfer to another person pendente lite a cession 
and exaction of an actio litigiosa, and thereby to 
nullify the authoritative rules inculcated by the 
Jurisprudentes and the Emperors on the subject of 
the restraint of alienations of actiones litigiosae — a 
practice which contemplates the fraudulent evasion 
of the law, and which in my opinion should not be 
tolerated. 

18. As regards mixed actions the doctors dis- 
criminate between universal and particular mixed 
actions. In universal mixed actions the same rule 
obtains as in the case of real actions, while par- 
ticular mixed actions are similar to personal actions 
in so far as they do not become litigious until after 
litis contestation It has been repeatedly so laid 
down.^*^^ The cession of a litigious action effected 
pendente lite is rescinded and rendered inoperative 
by putting forward an exception, and the result is 
the same as if no cession had intervened, the matter 
remaining in statu quo ante, and the suit is continued 
by the plaintiff who has commenced it. ^*^^ It follows 

(*) de resolut. 17 num. 15. 

(^) lib. 2 praesQinpt. 97 num. 14. 

(^) referentibus Menochio. d. praesumpt. 97 num. 21 et seqq. Hart- 
manno Pistoris lib. 2 quaest. jur. quaent. 40 num. 11 et 12. Trentacinq. 
d. resolut. 17 num. 16. 

(«) 1. 2 et ult. C, de litigios. 
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that the cedent does not lose, but retains, the liti- 
gious action of which he has attempted to divest 
himself [qua cessit). 

19. So much about the restraint of litigious 
actions. The vice of litigiousness is disregarded, 
firstly, when the actio Utigiosa is bequeathed by last 
will or codicil,^^^^ because the cause underlying a 
cession of this kind is the death of the litigant and 
not the eager desire of harasj^ing the adversary. 
Secondly, when cession takes place among coheirs 
with the object of dividing the inheritance.^^^^ 

20. Justinian supplies the reason in Novel, 112 
where he states that the division of an inheritance 
among coheirs is not looked upon as an alienation, 
since the heirs acquire a res Utigiosa or actio Utigiosa 
by the provisions of the laws of succession. 

21. Thirdly, it has been decided that it is com- 
petent to transfer a litigious action to another 
person by way of dowry {dos) or donatio propter 
nuptias [donation in consideration of marriage] (C 
de Utigios,), the reason being that the motive of 
cessions of this kind, as in the above mentioned in- 
stance (sec. 19), is not the desire to harass the adver- 
sary, but the contemplation of marriage, provided it 
so happens that there are no other assets at hand 
{dum forte non suppetit alia res) which might be 
bestowed as a dos or donatio propter nuptias (Cuja- 
cius in par at, C. de Utigios,) 

22. Finally, it is held that the vice of litigious- 

(^) 1. 3 et ult. C. de litigiosis. 
(*3) d. 1, ult, C, de Utigios, 
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ness creates no mischief where an urgent claim 
{instantia) has been extinguished by renunciation 
or compromise or in any other manner/**^ Several 
other instances are enumerated by Trentacinquius 
illustrating the circumstances under which a res 
litigiosa or actio litigiosa may be alienated or tro-ns- 
ferred/*^^ 

23. I have considered it right to point out in 
conclusion that Johannes Papo^^^ and Johannes 
Imbertus, in the Manual of Gallic Law, and others, 
have recorded that the law respecting the vice of 
litigiousness has been abrogated in France by disuse, 
except in cases of the transfer of a lawsuit to a court 
invested with peculiar authority, or in favour of a 
more powerful creditor, and Elbertus Leoninus^^^^ 
testifies to the fact that this French custom also 
obtains in many Belgian provinces. 

24. Further, it is the opinion of certain doctors 
that the hypothecary action is incapable of being 
ceded alone apart from the principal obligation.^^^ 
Bartolus,^*®^ and other reports from the pens of 
Boerius, Tiraquellus,^^^^ and Trentacinquius,^^^^ are 

{^) ut tradit Francisc. Vivius lib. 2 decis. 385 et alii relati a Meiiocliio 
d. praesumpt. 97 num. 61 et Hartmanno Pistoris d. quaest. 40 num. 14, 15. 

{^) d. resolut. 17 num. 45 et seqq. 

(^) d. arrestis lib. 2 cap. 2. 

(^^) in suis juris emendationibus et observationibus necdum publicatis. 

(**) Speculator in tit. de cession act. § 1 vers, sed quid si cessit. 
Ferrariens. in forma respons. Libelli in actione hypothecaria ; in verbis, 
cedente et in eum trausferente num. 1 et alii, quos referunt Nicol. Boerius 
decis. 335 num. 2 et Andreas Tiraquell. de retract, consang. § 26 gl. 1 
num. 7. 

(**) in 1. fidejussor obligari D. de fidejuss. 

(50) dd. locis. 

(") lib. 2 tit. de actionibus resolut. 5 num. 2 vers, in secunda dilli- 
^ultate. 
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opposed to this view. I agree with the latter view 
as being the more generally accepted and correct 
one. For although the hypothecary action cannot 
at the outset be instituted apart from the principal 
action, yet once the same is instituted a separation 
is possible ; nor is it a necessary conclusion, that he 
who has the hypothecary action has always the 
principal action too.^^^^ And this must seem less 
extraordinary when in examining this point we con- 
sider that the hypothecary action, which is ceded, 
may be sustained apart from the principal action 
attaching to the person of the creditor, in whom the 
accessory action itself is also vested, namely the 
actio directa, irrespective of the transfer thereafter 
of the actio utilis to any person whomsoever. 

25. In addition to the foregoing, the claim to 
the universal Jideicommissum cannot be ceded.^^^ 
For, says Marcellus,^^*) the duly appointed heir is 
bound to this extent that in delivering up the in- 
heritance he shall transfer the actions, which he 
possesses, and in respect of which he is under an 
obligation, to wit, active and passive actions com- 
monly so called, and these he has no power to 
transfer to anyone, but to the fideicommissary heir 
{cui debet Jideicommissum), For he transfers the 
actions not by his own authority and power, but 
solely by virtue of the Senatus consultum Trebellia- 
num in such a manner that upon the request of the 

{^) argumento 1. Julianas 65 D. de legat. 3 1. Grege 13 § cum pignor 
2 D. de pignorib. 1. 1 C. Si pign. pign. dat. sit. 
{^) 1. si mulier. 69 § ex asse 1 D. de ju.i. dot. 
(^) in d. § ex asse. 
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fideicommissary heir the equitable actions are trans- 
ferred to him by the heir. But now the Senatus- 
consultum Trehellianum embraces only that case 
where the inheritance is restored in accordance with 
the request of the testator contained in the last 
will.^^^ Since therefore the Senatus consultum is 
void in the case of a stranger to whom the testator 
has neither requested nor directed the delivery of 
the inheritance it follows that a universal fidei- 
commissum cannot lawfully be ceded to him/^^ 

26. But although a cession of an uniyersaljldei- 
commissum does not transfer an equitable action to 
the cessionary, yet an opportunity must be given 
him of being heard if he wishes to take action as a 
mere procurator, that is, on behalf and for the benefit 
of the cedent. ^^"^^ 

27. The cessionary will also rightly sue upon 
the cession of an universal fideicommissurrij if the 
suit concerns not the first Jideicommissum but the 
^eaondi Jideicommissumy that is, what has been left 
by the first fideicommissary heir, or if it has already 
been settled by the sentence of a judge that the 
Jideicommissum is due (as Antonius Faber^^^ 
observes). 

28. In addition to the foregoing, ihejus retractus 

(W) 1. 1 D, ad Trebell. 

{^) Qua de re latius edisserant Ant. Contius lib. 1 disp. cap. 1 
Franciscus Hotoinannus cons. 70 Marcus Ant. Peregrinus de fideicommiss. 
art. 32 num. 730 Ant. Faber lib. 5 conject. cap. 5 et de errorib. Pragmat. 
decad. 31 Error 1. 

(»') argumento 1. restituta 37 1. qui ita 66 § 1 D. ad SC. Trebell. 
Atque ita sentiunt Baldus, Castrensis^ et Jason in 1. secundum 3 C. de 
iideicom. 

(") lib. 6 Cod. Sabaud. tit. 25 defin. 7. 
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[right of retraction, naasting^^ or right of preference, 
which belongs by statute to near relatives, cannot 
be transferred to a stranger, as being opposed to 
the intention and object of the statute; for this 
right has been introduced with the object of pre- 
venting an estate from passing out of the family or 
house/^^^ 

29. But there is no objection to the cession of 
the conventional jus retractns or pact to resell/^®^ 

30. Unless another arrangement was made be- 
tween buyer and seller, for example if it has been 
agreed that the seller, and the seller alone, may 
avail himself of the right of preemption ; in which 
case a cession of such right can nevertheless be 
granted to the son of the seller. This view held by 
Trentacinquius ^^^^ does not meet with the approval of 
Zoanettus, whose opinion is deserving of respect/®^^ 

31. The right of claiming honorum possessio is 
likewise incapable of cession/^^ The correct infer- 
ence from the statement that honorurjfi possessio is 
considered not transmissible to the heirs is that it 
may not be ceded, since whatever is not transmis- 
sible to one's heirs is incapable of being transferred 
by cession/^^ The converse does not hold good, to 

C^^) ut post alios docent Nicol. Boerius decis. 139 num. 1 et seqq, 
Ant. Gomesius ad Tauri leg. 70 num. 8 Joh. Corrasius lib. 2 Miscell. 
cap. 2 num. 7, 8 Andr. Tiraquell. d. § 26 gl. 1 num. 38 et seqq. Gerhard 
Maynard, lib. 2 decis. Thosos. 8. 

(«*) Matth. Wesenb. cons. 2 num. 57 Fr. Zoanettus de empt. et vend, 
num. 15. 

(^1) Ex Cagnolo refert Alex. Trentacinq. lib. 3 tit. de emption. resolut. 
10, num. 6. 

(®) de tract, num. 16 et seqq. 

(^) 1. 3 § asquirere D. de bonor. poss. 

(•*) 1. si ex pluribus, et ibi Dd. D. de administ. tut. 



Digitized byCjOOQlC 



ACtlOKS CAtAfeLE 0^ CESSION. '73 

wit, whatever is transmissible to heirs may at all 
times be ceded. For negatively conceived, this rule 
is always true, but affirmatively it is frequently 
misleading. ^^^ 

32. Similarly a praedial servitude duly consti- 
tuted and acquired cannot be ceded without the 
land, for it partakes of the nature of a praedium,^^ 
incapable of being separated from the praedium and 
of existing apart from it. It is otherwise in the 
case of a promised servitude ; for the personal 
action, arising from the promise, to obtain the 
servitude may be ceded to the owner or prospective 
owner of the land.^®^^^ 

33. Neither can the proprietor cede his right of 
preference, which he enjoys in the case of census or 
emphyteusis to keep the land, in the event of the 
sale thereof, for the same price at which another 
offers to purchase, since it is a personal right im- 
pressed upon the very bones of the owner. Guido 
says that this* view has been invariably maintained 
by the courts.^^^ 

34. Lastly, purely personal rights, such as usu- 

(*^) ut notant Andr. Tiraq. d. § 26 gl. 1 num. 44, 45 et Joli. Corrasius 
lib. 3, Misc. cap. 2 n. 8. 

(**) 1. quid ergo 86 D. d. verb, signif. 

(«') 1. ult. C. de hered. et act. vendit. 

* cf, Huberus, Praelec. jur, civ, et hod. 2, 17, 1, 7 : Notatum 
est etiam, jvjS protimeseos ratione sanguinis aut vicinitatis, non 
recipere cessionem, uti nee servitutes recUes, quoniam haec jura 
certis personis aut praediis a lege sunt affixa^ ut inde nullo modo 
separari quea/nt ; ne servitutes quidem personages in extraneum, 
hoc esty in alium quam proprietatis dominum, cedi posse, Cf, 
Voet, 8, 4,' 8, 9. 

(^) Guido Papae decis. 411 et ibi in addit. Stephanus Rancliinus. 
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fruct and habitation are not capable of cession/®^^ I 
assert that the right itself to a usufruct cannot be 
ceded or transferred to a stranger, for it cleaves to 
the person of the usufructuary ^^^^ ; but the authority 
to retain possession of the property and the privilege 
of gathering the fruits, as long as the usufructuary 
enjoys the usufruct, can be sold and transferred by 
him/'^^^ And this is the construction which must 
be placed upon those texts which suggest that the 
usufructuary possesses the power to dispose of and 
cede his usufruct to a stranger^^^^ [D. 7, 1, 38 ; 
InstituteSy 11, 5. 1]. Impressed by these authorities 
Scipio Gentilis has recently written ^^^^ that even 
the usufruct itself may be transferred to a stranger, 
but such rights as belong to the usufructuary, so as to 
be contingent upon his own life, and not upon that 
of the individual to whom it has been alienated. Other 
writers declare this view to be consistently true. 

35. For a long time indeed a different view has 
been held by the doctors, who Consider that when a 
usufruct has been ceded to a stranger it is clearly 
extinguished and reverts to the ownership. I find 
this view approved of by the recent writers Donellus^^^^ 
and Cujacius^^^^ who interpret the words of Justinian^^®^ 



{^) 1. si ususfructus 66 D. de jure dot. 1. si habitatio 10 D. de usu et 
habitat. 

(■"*) 1. 3, § fin. D. Qnib. mod. ususfr. amitt. 

(^) d. 1. si ususfructus 66. 

(^) h arboribus 12 § usufructus 2 1. cui ususfructus 67 1. non utiliter 
38 D. de usufruct § 1 Inst, de usu et habit. 

(^) in tract, de bonis martemis, cap 14. 

('**) lib. 11 comment, cap. 19. 

('*') ad § finitur Inst, de usufruct, et ad fragmenta Ulpiani tit. 19. 

('«) in d. § finitur. ** cedendo extraneo nihil agitur." 
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" the cession to a stranger is inoperative " as convey- 
ing the meaning that it is inoperative as far as the 
stranger is concerned, but that it is effectual to this 
extent that the usufruct ceases and recurs to the 
ownership. I cannot by any means indorse this 
opinion which seems to me most unreasonable. For 
nowhere do we read that a penalty of this kind is 
imposed for such a cession. It would indeed be 
oppressive to inflict so severe a punishment for a 
certain inconsequential and unprofitable attempt to 
effect an inoperative cession. I agree thus with 
Justinian that nihil agi signifies that the cession is 
useless and ipso jure void, in which sense a Greek 
paraphrast of the Institutes accepts these words. 
Indeed the words nihil agi (of no effect) are so used, 
because, as Scipio Gentilis explains, by such cession 
or alienation no alteration or change in the usufruc- 
tuary's usufruct is produced, nor is a new usufruct 
established in favour of the cessionary, but it re- 
mains with that person who sought to alienate it 
{in alienante). 

This brings us to the five modes of suffering loss 
of usufruct, enumerated by Julius Paulus,^^^ to 
wit: (1) Capitis deminutio (loss of status); (2) Rei 
mutatio (change of the essential character of the 
property) ; (3) Non usus (not using — non-utendo) ; 
(4) In jure cessio ; et (5) comparatio dominii (con- 
veyance by a fictitious surrender in court, and the 
acquisition of ownership) ; and he tells us that in 
the case of cessio in jure usufruct is only then lost 

(") lib. 3 recept. sent. tit. de legat. 
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when it is ceded to the legal proprietor, and he 
indicates sufficiently that by a cession of the usufruct 
to a stranger the same is not forfeited, but the ces- 
sion is inoperative. 

Lastly, all are agreed that the established rule is 
that when a right is ceded, but not transferred to the 
cessionary, it remains with the cedent,^^®^ except 
when the cession has been effected wilfully in vio- 
lation of the law prohibiting the same.^^^^ To the 
lex which appears in the Digest (23, 3, 66) which 
has influenced the doctors, the answer is simple. It 
is manifest that there is nothing therein which says 
that a cession in favour of a stranger causes the 
extinguishment of the usufruct, but that it will 
revert to the owner of the property, that is to say 
in his lifetime, and when it has been put an end to 
by the death of the usufructuary or in any other 
legitimate mode whereby a usufruct commonly 
ends.^^^ There remains a doubt to be removed, and 
which it is possible to remove, by a reference to the 
Digest 46, 2, 4 (de novat), which appears to suggest 
that a usufruct can be ceded since it can be dele- 
gated. But our reply is that there is a distinction 
between cession and delegation, for the latter de- 
pends upon the concurrence of the debtor while the 
former can take place even against the will of the 
debtor, as I have explained in chapter 1 hereof. 

(78) 1. nec. utilem 20 D. ex quib. caus. major. 1. si quia 17 § 1 D. 
de acquir. poss. I. cum quia .38 1 D. de solut. 

C**) vide supra cap. 4 num. 26. 

(^) atque ita etiam sentiuiit Fr, Hotomannus et Fr. Baldvinus d § 
finitur 3 I. de usufructu, ut et Carolus Molineus in novo et an$ilytico 
intellectu d. 1. si ususfructus 66 et ad § linitur. 
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Then again in D. 46, 2, 4, there is no discussion 
about the usufructuary, but about that person to 
whom the usufruct is due, and who is not a usu- 
fructuary until the usufruct has been made over to 
him. Therefore that person to whom the usufruct 
is due has delegated his debtor to his creditor in 
order that the usufruct to which he is entitled 
might be granted and ceded to the latter, and if 
such cession is effected, the above mentioned statute 
siofnifies that the usufruct ceases with the death of the 
creditor, inasmuch as he alone is the usufructuary, 
but it does not cease with the death of the delegans 
who never was usufructuary. This is the view of 
Cujacius and Sotomayor.^®^^ 



NOTES. 



By the Civil law, debts, and all such rights and causes of 
action as would devolve on the heir as part of his succession, and 
also judgments ( ]Fa/A;*9r'^ Executors v. Ek8teen\'i Executrix, 7 C.T.R. 
422), were the subject of sale and mortgage (3 Burge 3, 544). 
Voet (18, 4, 9 and 10) says that the action which is capable of 
cession may be absolute (pura), or due at a future date, or sus- 
pended by a condition. (Si Titius tihi decern sub conditione de- 
beatf et ego aba te nomen ejus eman, confestim ex empto vendito 
dgere poterOy ut vel acceptum ei facias, D, 18, 4, 19). An un- 
conditional right of action may be sold conditionally and vice 

(81) Jacobus Cujacius in xecitationibus solennibus ad Digesta in 
explic. 1. 29 flf. de usufruct, legat. quern sequitur Johannes de Castillo 
Sotomayor in tract, de usufructu cap. 62 n. 4, 5. Sunt et alia nonnulla, 
quae cedi nequeunt enumerata ab Andr, Tiraq. d. § 26 gl. 1. 
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versa^ but there is this difference in the consequences of such 
sales, if a conditional debt is sold unconditionally, the sale is 
complete and the purchaser is forthwith liable for the price though 
he cannot sue pending the fulfilment of the condition, and if the 
condition fails he loses all rights of suit. If on the other hand a 
dehitum punim is sold sub conditione the sale is not complete 
until the condition arises. 

In the case of Eastern Rand Exploration Co. v. Nel ([1903] 
T.S. 53), Innes, C. J., said : " Now, speaking generally, the ques- 
tion of whether one of two contracting parties can by cession of 
his interest establish a cessionary in his place without the con- 
sent of the other contracting party depends upon whether or 
not the contract is so personal in its character that it can make 
any reasonable or substantial difference to the other party 
whether the cedent or the cessionary is entitled to enforce it. 
Subject to certain exceptions founded upon the above principle 
rights of action may, by our law, be freely ceded." In Henderson 
and another v. Hanekom (20 S.C. 513), de Villiebs, C.J., said : 
" The general rule of our law undoubtedly is that rights under a 
contract can be validly ceded"; and Laurence, J.P. ; "Speak- 
ing generally, whatever may be the case as to contractual 
liabilities, under our law contractual rights are capable of assign- 
ment or cession, unless there is something either in the nature of 
the contract, or in the terms of the agreement, excluding or 
negativing such capability." 

In the case of Paterson^s Executors v. Webster, Steel <S: Co, 
(1 S.C. 355), DE ViLLiERS, C.J., said : "No rule is more clearly 
established in our law than that rights of action may be ceded to 
third parties without the consent of the party liable. This rule 
does not extend to merely personal rights, such as that of usus 
or habitation nor does it apply to the right of occupation enjoyed 
by the lessee of tenements situated in the country." And Pothier 
(on Sale, § 550) says that a usufructuary may also sell his right 
of usufruct to a third person, but this sale is rather of the emolu- 
ment, which the right of usufruct may produce, than of the right 
itself ; for this right, being a right attached to the person of the 
usufructuary, cannot be ceded. 

The plea of " the non-assignability of a personal contract " 
was raised in the case of Dunmam, v. Trautman (9 S.C. 14). 
The defendant sold his business and goodwill at Hout's Bay to 
B, and bound himself never, during his lifetime or the lifetime of 
any of his children, to open any business of a like nature to that 
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carried on by B at HouVs Bay, B afterwards sold the business 
and goodwill to plaintiff, and ceded to him his rights under the 
agreement with defendant. Searle contended that this was a 
personal contract between B and defendant, and was not capable 
of cession to plaintiff, Schreiner submitted that every action 
could be ceded, and the stipulation in question affected the value 
of the goodwill of the business sold by the defendant. He cited 
Sande, Be actionum cessions (c. 5, §§ 12 and 34). de Villiers, 
C.J., held that there was an undertaking that the defendant 
should not carry on a business of the same nature as that sold by 
him, and that the contract was not of such a purely personal 
nature that it could not be assigned. The effect of the cession 
here was merely to transfer to the plaintiff the benefits which 
had been conveyed by the defendant to B, and in our law there 
is nothing to prevent such a cession. Judgment was accordingly 
granted for plaintiff for ^10 damages, and for an interdict res- 
training the defendant from carrying on or causing to be carried 
on the business of a shopkeeper at Hout's Bay. 

Insurance companies often insert clauses in their fire policies 
to the effect that " no policy shall be of any force if assigned, 
unless such assignment shall be allowed in the company's books." 
In such a case two parties enter into a personal contract and 
neither of them can compel the other to accept a third person as 
a substitute for the party with whom he has personally contracted. 
" The insurer in accepting the risk may be as much influenced by 
what he knows of the character of the assured as by the other 
information imparted to him." (Gowie v. Provident Insurance 
Co.y 4 S.C. 118). The person insured cannot as a rule assign his 
policy without the consent of the insurers ; for policies of fire 
insurance usually take the form of a contract to indemnify the 
insured personally, or his representatives in law, but not his 
assigns otherwise than by will (Williams' Personal Property), 

As to cessions of life policies, see (1) Morkel v. Holm (2 S.C. 
57) ; (2) Thorpe's Executors v. Thorpe's Tutor (4 S.C. 294) ; (3) 
Buyskes v. Hurley's Executor (11 S.C. 294); {4) Jacohsohn's 
Trustee v. Standard Bank (16 S.C. 201). 

Both actions in rem and actions in personam may be sold, 
and in the former case the purchaser will have the right to 
institute an actio utilis in rem, the actio directa in rem being 
competent only to one having a jus in re and being owner by the 
jus gentium or jus civile. 

Not only one particular action, but an aggregate (universitas) 
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of actions, may be rightly sold, for example the whole of a 
merchant's book debts, in wbi(^ case the purchaser takes upon 
himself the entire risk relating to all of them. A doubtful right 
of action (incertum actionis) may also be sold in the same way 
as a doubtful right of heirship (incertum hereditaties), only the. 
chance jocjf2?<es (expectation) of it being understood to be sold, 
and the vendor, if acting in good faith, is not answerable for the_ 
existence of the debtor, because manifestly it was understood by 
the contracting parties that the purchaser only bought, " a 
chance." The ordinary rule is that the seller does not warrant 
the solvency of debtor, but only that the debt exists. 

In the incertum actionis, however, it is avowedly doubtful 
whether anything is due at all. Pothier on Sale (§ 584 et seq,) 
says that the sale of litigious credits is not so much one of the 
credit itself as the uncertain event of a process undertaken or to 
be undertaken in reference to this pretended credit: Venditur 
dubius litis eventus ; and he explains the term litigious credits to 
mean debts which are or may be contested by the debtor. In 
the case of the sale of such credits the seller does not warrant 
that the credit exists ; he sells his claims, such as they are, well 
or ill founded, ^on tenetur praestare emptori debitum subesse, 
tenetur tantum praestare bonam fidem. But if the seller sells a 
claim which he knows to be bad, his bad faith obliges him to 
indemnify the purchaser for what it cost him to carry on the 
process. Consilii non fraudulenti nulla obligatio est ; ca^terum 
si dolus et calliditas intercessit, de dolo actio competit {D. 50, 
17,47). 

A popularis actio (right of action open to the public at large) 
cannot properly be sold, for before litis gontestatio there is no 
one who can be said to be creditor or deriving any advantage 
(creditor aut locupletior). After litis contestatio the sale of this 
popularis actio is disapproved of, just as is the sale of any other 
matter which is the subject of litigation (res litigiosa). Voet 
adds that (moribus nostris) the sale of rights of action for salaries 
or wages of persons residing in India is forbidden. 

Voet condemns the sale of a res litigiosa, Grotius, on the 
other hand (3, 14, 10) says: "Property in litigation (res 
litigiosae) may with us be sold." van der Keessel (Th, 630) 
agrees with him : "i?6« litigiosa, or property in dispute in a 
suit, may now be alienated, saving the rights of the third party 
litigant, who, if he succeeds in the action, may recover the 
property which was in litigation from the new possessor by 
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execution without fresh proceedings." It is submitted that if 
the sale of a res litigiosa amounts to champerty the sale would 
be totally invalid. 

"Ares litigiosa is a thing concerning the dominium or right 
of ownership of which there is going on between the possessor 
and the plaintiff a dispute by judicial proceedings, i,e, by litis 
cmitestatioy or by citation, or by petitions presented to the princeps 
and referred to a judge, and through him to the defendant, who 
has entered an appearance before the princeps.'^ It follows from 
this definition {Novel. 112), firstly, that a thing becomes a res 
litigiosa at the time when there arises a judicial enquiry 
concerning the dominium, or the right of ownership of it. 
Therefore if there is no dispute about the dominium, but 
only about the servitude or any other right over a thing, 
then the right which has been subjected to judicial decision 
becomes litigiosum, but the thing itself does not, and therefore it 
can be freely alienated. In the same way an actio hypoihecaria 
does not make a thing res litigiosa, and there is therefore no 
reason why it should not bo alienated. Secondly, it follows that 
a thing becomes litigiosa, not only from the time of litis contestatio, 
but from the time that the citation is issued and notice given to 
the defendant. Thirdly, it must be understood that the aliena- 
tion is made by one of the litigants and not by a third party. 
Thus if A and B are disputing about anything and I buy it from 
C, who is not a party to the dispute, I cannot be considered to 
have purchased a res litigiosa (Sande's Restraints upon Alienation, 
chap. 9, Webber's Translation). 

Just as a 7'es litigiosa cannot be alienated so also an action 
which has already been brought could not be ceded. Lite 
pendente actiones, qu^ae in judicium deductas sunt vel res, pro 
quihus alitor a reo detentis intendit, in conjunctam personam, vel 
extraneam donationibus, vel emptionibus, vel quibuslibet aliis 
contractibus minime transferri ab eodem actore liceat ; tanquam, 
(si) nihil factum, sit, lite nihilominus peragenda (C. 8, 37, 2). 
Muhlenbruch {Doctrina Fandectarum, § 497) also says : denique 
litigiosarum actionum cessiones impediuntur, Voet's statement : 
post litem vero contestatam, non minus aciionis intentatae quam> 
rei alterius cujusvis litigiosas alienatio reprobata sit (Voet, 18, 4, 
10) shows that the Koman law on this point was adopted in 
Holland, 

By sec. 4 of Ordinance 6 of 1843 (Cape Colony) it is enacted 
that if any person having any movable or immovable property 
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within this colony shall make or cause to be made, either within 
this colony or elsewhere, any alienation, transfer, gift, cession, 
delivery, mortgage, or pledge of any of his property, with intent 
or in such manner as to defeat or delay his creditors in obtaining 
payment of their debts, or with intent to prefer one creditor 
before his other creditors, such person shall be deemed thereby 
to have committed an act of insolvency. 

By sec. 83 of the same Ordinance it is enacted that all mdla 
fide and gratuitous alienations, transfers, cessions, delivery, mort- 
gage or pledge, made by an insolvent when his liabilities exceed 
his assets, shall be null and void in toto, or in so far as they 
cause excess of liabilities over assets. 

A creditor may not by collusively ceding a part of the debt due 
to him bring the balance within the jurisdiction of the resident 
magistrate's court {Benningjield v. Duckitt, 3 M. 451). Here D 
had sold barley to B for which he charged £25. A dispute arose 
as to the price, and D then made out two accounts against B, one 
for £12, and the other for £13. Across the latter was written a, 
cession by D in favour of M of all D*s right and title in and to the 
same. On the same day B was summoned by D on the first 
account, and by M, who acted as D's attorney in the first case, on 
the second account. B excepted to the jurisdiction on the ground 
that D was not entitled to collusively split up a claim for £25 
exceeding the magistrate's jurisdiction into two causes of action 
so as to bring each, within such jurisdiction. On appeal the 
Supreme Court sustained the exception. 
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CHAPTER VI. 

A REVIEW AND EXPOSITION OF SEVERAL CASES WHERE THE 
CESSION OF ACTION IS IMPOSED AS A DUTY. 

SUMMARY. 

1. As a rule no one is compellable to give cession of his actions to 

another. 

2. We find that there are many exceptions to this rule. For cession 

is compulsory in the following cases : — 
(i. ) The Trebellian heir who must cede the actions accruing to him 
which are incidental to the inheritance. 

3. (ii.) The possessor on behalf of the heir, or who possesses for a 

possessor, must cede to the true heir. 

4. (iii.) The creditor must cede the actio pignoraiitia to the purchaser 

who after the sale suffers eviction. 

5. (iv.) Or to the debtor, when the debt in respect of which the pledge 

was given has been paid, actions acquired by the creditor, 
arising from the pledge. 

6. (v.) Co-heirs reciprocally among themselves. 

7. (vi.) Every vendor must transfer to the vendee the actions accru- 

ing to the vendor before delivery. 

8. In this case, however, Cujacius considers that the vendor is not 

obliged to cede actions for rent, which opinion is disapproved of. 

9. (vii.) An agent too is legally compellable to cede actions to his 

principal. 

10. For the reason that the principal cannot avail himself of such 

actions without [proper] cession. 

11. Criticism of /. 68 D, deprocurat, 

12. The common solution of the difficulty by the doctors is noted. 

13. This view is disapproved. 

14. And agreeing with Cujacius the law must be restored from the 

Basilica. 

15. Rights of actions on the agent's contracts are nevertheless some- 

times acquired by the principal without any cession in the follow- 
ing cases. 
(a) Condictio certi ex mutuo, 

16. (6) Actio hypothecaria : incidental to mutuum, 

17. (c) By praetorian stipulations actiones utiles are conceded to the 

principal. 

18. {d) Likewise whenever the principal's property cannot otherwise 

be saved. 

19. {e) Finally if the agent made the stipulation in the presence of 

his principal. 

f2 
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20. (viii.) A minor who lends to another money borrowed by him, is 

bound to cede his actions to his creditor. 

21. (ix.) Likewise to him whose business he has managed spon- 

taneously. 

22. (x. ) The heir must cede to the legatee the actio legis aquilice in the 

case of a slavebelngwounded before the adiation of the inheritance. 

23. (xi.) The owner who has been paid by the fuller or tailor the price 

of clothes that have been lost must cede his actions for the 
recovery of the stolen articles. 

24. (xii.) The owner must cede his right of vindicatio to the bond fide 

possessor who has been sued by the owner in an action to recover 
his property, and who has paid the value of such property lost by 
him through carelessness though not by fraud. 

25. (xiii. ) The same principle applies although the loss of possession is 

due to fraud, in the case of a defendant being sued on the actio 
commodati or depositi, 

26. (xiv.) An example taken from D. 17, 1, 29, 2 and 3. 

27 and 28. (xv.) Further examples taken from D. 46, 1, 95, 10 ; D. 27» 

3, 20 ; and D, 26, 7, 25. 
29. The last passage from the Digest \s wrongly explained by the 

doctors. 
30 and 31. Neither is Antonius Faber's proposed emendation more 

felicitous. 

32. (xvi.) The surety who is prepared to pay must receive cession of 

actions against the remaining sureties. 

33. This not in solidum hnt pro rata. 

34. Likewise against the principal debtor. 

35-42. Enumeration of cases where the benefit of demanding cession is 
denied to the surety. 

43-51. Investigation of the question requiring close discrimination, 
whether a creditor, who by his own act and laches has lost the 
actions against the remaining sureties, can be repelled by this 
beneficium cedendanim aciionum when suing one of the sureties. 
The affirmative view, which is opposed to that of Faber and 
Cujacius, is here defended. 

52. This exception does not foil a creditor who has lost his action by 

prescription. 

53. (xvii.) A joint-debtor when sued must get cession of action against 

the other joint-debtor. 
54 and 55. In the absence of cession of action the remedy of an equit- 
able action is accorded to him. 

56. The cession must be for a rateable amount and not for the entire 

debt. 

57. (xviii.) The tutor who is sued for the entire debt has the right of 

claiming that the actions against his co-tutors shall be ceded to 
him. 

58. Notwithstanding, even without cession by virtue of a Constitution 

of the Emperor Pius he possesses an equitable action in this case. 

59. Provided action is not instituted against him on the ground of his 

own or the common deceit. 
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60-61. (xix.) The prior creditor must cede his actions to the later cre- 
ditor, or to any other possessor who tenders the debt. 

62. But are actions to be granted equally to an unlawful possessor ? 

There is a dispute on this point among the doctors. 

63. The negative opinion is considered the correct one. 

64. Again there are some who maintain that actions for the fuH 

amount must be assigned to the possessor. 

65. Others, and this is the more correct opinion, contend that such 

cession must be only for a rateable amount. 
66-70, From the foregoing statements a general rule is formulated, 
explained and restricted.* 

1. Just as no person is obliged to vend his goods 
against his will, not even for a just priee/^^ so also 
no person must be compelled to grant cessions of 
actions, which fall under the class of goods/^^ But 
this rule is subject to many exceptions, for very- 
many cases present themselves here and there in 
our law in which a cession is essential and obligatory. 
We shall enumerate the principal examples of these 
in this chapter. 

2. (i.) The Tr^ellian heir is under an obligation P-^ 
to cede to the fideicommissary heir the actions 
acquired by his ownNact from the inheritance (D. 
36, 1, 73). We shallN^eal with this case in detail 
hereafter. 

3. (ii.) Similarly, he that is in the possession 
of an inheritance on behalf of the [true] heir, or is 
in possession on behalf of the possessor, is also 
bound to transfer the actions connected with the in- 
heritance to the heir upon his demanding the actions 
so acquired by the former. ^^^ 

• Compare Huberus, Praelec, jur. civ, et hod, 2, 17, 1, 8. 
(^) 1. id quod nostrum 11 D. de regul. jur. 1. 9 D. Rer. amot. 1. nee 
quasi 70 D. de rei vindicat. 

(2) 1. bonorum 49 D. de verb, signif. 

(3) 1 quod si in diem 16 § ult. 1. item veniunt 20 § ait Senatus 17 1. 
illud 40 § actiones 2 D. de petit hered. 
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4. (iii.) Although a creditor, who by virtue of 
his right of pledge has sold the property pledged to 
him, is not liable in case of eviction, he is neverthe- 
less obliged to cede to the purchaser his actio pig- 
noratitia contraria against the debtor, in the event 
of the purchaser being dispossessed of the thing he 
has purchased/^^ For who does not consider it just 
that the purchaser should in any case secure that 
which without expense will accrue to the creditor ? 
{d. I. 38.) And the creditor, who has already ob- 
tained his due, is not regarded as having this 
action for the purpose of bringing it himself, but of 
furnishing the purchaser with the same when re- 
quested thereunto. ^^^ 

5. (iv.) When the pledge has been redeemed, 
the creditor is constrained to make over to the 
debtor the actions acquired by him by virtue of the 
pledge. ^®^ 

6. (v.) Co-heirs, upon a division being made 
among themselves, are bound to assign actions 
reciprocally to one another.^^^ 

f 7. (vi.) Every vendor must assign to the 
purchaser the actions to which he has become en- 
titled after the sale, while the thing is still unde- 
^ \ livered ; for example, if the subject of the sale has 

^ I been purloined without the seller's fault, the vendor 

{*) L. in creditore 38 D. de evict. 
^ (*) argumento 1. cum is 36 D. de fidejuss. et 1. heredem 14 D. 

^ Mandati, quae leges, si inter se conferantur, facile apparebit, temere 

Jurisconsulti verba in d. 1. cum is, ab Antonio Fabro lib 11 conject. cap. 
9 in fine inverti. 

(«) 1. cum venderet. 13 D. de pignorat. act. 
C) 1. 1 § final. D. Famil. ercisc. 
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must tender to the vendee his vindicatio and con- 
dictio rei [i.e., his legal right to recover the stolen 
property itself/®^ or payment of its value. Tr.], for 
the purchaser cannot in his own right (ipse) employ 
these actions before tradition thereof. ^^^ But if, 
moreover, any damage has been done to the article 
sold, the [appropriate] action must be conferred 
upon the emptor^ whether it be the remedy against 
damnum infectum [see Sandars' Justinian, 3, 18, 2. 
Tr.] or the OK^tio aquae pluviae a/rcendae [the action 
of obstructing the course of rainwater ,^^^^] or the 
remedy of the Aquilian law, or the interdict quod 
vi aut clam^^^^ [the appropriate remedy when im- 
movables were damaged], or the vi bonorum rap- 
torum^^^ [the praetorian action for robbery]. And 
this cession I call a necessary one, because though 
ab initio the owner is free to dispose of his own 
property ,^^^^ yet upon the sale thereof being con- 
cluded, he is of necessity bound to cede also the 

(^) § cum auteiu Inst, de empt. et vendit. 1. quod saepe 35 § si res 
vendita 4 D. de contr. empt. 

(') 1. cum qui 14 in pr. 1. si vendidero 80 in pr. D. de furt. 

(10) The law against the diversion of rain water by artificial means 
is of ancient origin. The remedy was the actio aquae pluviae arcendae 
for removal of the obstruction, or caution, for possible damage. In 
arid districts, such as those of Africa, this remedy lay against the de- 
fendant, not for directing the rain water on to the property of another, 
but for diverting in his own favour, which is looked upon as an injury 
(Colq. § 2180). In Ludolph and Others v. Wagner and Others (6 S.C. 197). 
DE ViLLiERS, C.J., refers to this actio in the following words: **The 
action aquae pluviae arcendae is as old as the laws of the Twelve Tables, 
and rests upon the broad principle that no one has a right to do any acts 
for the improvement or benefit of his own land to the prejudice of his 
neighbour, unless there is an obligation in the nature of a servitude upon 
his neighbour's land to submit to such acts." 

(") I. Julianus 13 § sed etsi 12 D. de act. empt. 

P) 1. si ea res 31 D. eod. 

p3) 1. invitum 111. dudum 12 C. de coutrah. empt. 
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actions open to him in respect of such property, and 
thus such actions which were originally merely 
optional are transmuted into necessary civil 
actions/^^^ 

8. Cujacius/^^^ however, is of opinion that a 
vendor is not bound to cede the action, arising from 
the contract of hiring, for rent which begins to be 
owing after the sale, but before delivery. Yet the 
prevailing view is, that as rent represents fruits the 
same reason governs the division of rents as that 
which is observed in distributing fruits, with this 
result that the rent in respect of fruits, enjoyed by 
the lessee before the sale — although such rent began 
to be owing only after the sale — accrues to the 
vendor; indeed the rent for fruits not yet plucked 
or gathered at the time of the sale, but ripening 
thereafter and reaped by the lessee also accrues to 
the vendor as lessor (for the action on the contract 
of hiring belongs to him), nevertheless if he has not 
yet received the same he is under an obligation to 
place the vendee in possession of the action to en- 
force the claim therefor, while if he [the vendor] 
has recovered it he must hand it over to the vendee. 
Ulpian's responsum must be understood in this 
sense {U, 19, 1, 13, 11), cf. Robertus,<^«> Donellus,<^^) 
Covaruvias,(^«> Caldas,<^«> and Faber.<^^ 

(^*) 1. sicut C. de obi. et act. 1. in commodato 17 § 3 D. commod. 

(") lib. 25 obs. cap. 31. 

(^^) lib. 2animadvers. cap. 11. 

(") lib. 13 comment, cap. 4. 

(^*) lib. 1 variar. resolut. tit. de emptione resolut. 6 num. 5. 

(^®) lib. 1 quaest. forens. quaest. 2, 3, § 13 num. 12. 

(20) lib. 1 conject. cap. 13. 



Digitized byCjOOQlC 



WHERE CESSION OP ACTION IS A DUTY. 89 

9. (vii.) An agent likewise is bound to cede 
the actions acquired by him to his principal by 
whose mandate he has contracted/^^^ Thus, for 
example, if the agent suffers eviction of the thing 
purchased by him upon instructions from his prin- 
cipal by virtue of the actio mandati, it becomes 
imperative to cede to the principal the actio evic- 
tionis against the seller/^^^ This cession is abso- 
lutely necessary, since otherwise no action arising 
from the agent's contracts enures to the principal, 
nay not even the equitable action/^^ 

10. For though agency conserves and retains 
the action for the principal,^^^ and even causes the 
same to become more efficacious, useful and produc- 
tive,^^^ yet it does not give rise to it/^^ 

11. But a difficulty is created by the following 
law laid down by Papinian in the Digest (de pro- 
curat. D. 69) which states that what the agent 
stipulates for in respect of a matter which is not 
opposed to the mandate of his principal can be 
claimed by the latter in spite of the agent. If the 
principal can institute an action on the stipulation 
of his agent without the consent of the latter, what 
need is there of a cession from the agent ? Seeing 
that the phrase " without the consent of the agent ' 

(^) 1. 2 D. per quas person. 

(**) 1. possessio 49 § fin. D. de acquir. poss. I. si procuratorem 8 § ult. 
D. Mandati. 

(^) licet aliter sentiat glossator in d. § final. 

C") 1. per procuratorem 72 D. de procurat. 

{^) 1. si quis 24 § ult. D. de usuris. 

(•*) d. 1. per procuratorem 72 1. solutum 11 § per liberam D. de piguorat. 
act. 1. 1 et 2 per quais person. 
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(invito procuratore) means the same as sine cessions 
procuratoiis [without a cession from the agent] {D. 
41, 2, 49, 2). 

12. To surmount this difficulty a host of com- 
mentators propound the argument that in cases of 
this kind the principal has an action on the agent's 
contract without cession inasmuch as the agent has 
bargained in reference to the business of his principal. 

13. Although this explanation appears to be 
specifically supported by Papinian^^^ it is unsound, 
for whatever business an agent transacts in that 
capacity belongs wholly to the affairs of the principal, 
and it matters not whether we say that the busi- 
ness arises out of the affairs of the principal {ex re) 
or that it forms part of his interests {in re) ^^^ and 
thus the principal would invariably acquire actions 
through his agent, which neither jurisprudence nor 
the above cited laws permit. Then again in another 
opinion of Papinian^^^ an agent had purchased 
something pursuant to his commission, but it is not 
clear whether he has bought with his principal's 
money, as is mostly the case, or with his own or 
that of a third person ; the answer given is that the 
action in respect of the eviction is not conceded to 
the principal without the consent of the agent, and 
consequently the latter is without distinction com- 
pellable by the action on the mandate to effect the 
cession. Lastly, just as a freeman acquires actions 



(^) in d. 1. quod procurator. 

{^) 1. liber homo. 19 D. de acquir. rer. dom. 

(^) in d. 1. possessio 40 § alt. D. de acquir. poss. 
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for me in connection with my affairs, the same rule 
applies to the case of my bona fide servant/^^ 

14, Dismissing this explanation, therefore, let us 
reply by suggesting that in the passage [quoted 
in sec. 11] from the Digest a negative idea must be 
substituted i.e.j petere non potest [the principal has 
no right to recover], an emendation which that 
most learned jurist Cujacius observes is to be 
gathered from the Basilica. ^^^^ Nevertheless this 
rule which denies the right of action, acquired 
through the medium of the agent, to the principal 
without cession has a few exceptions. 

15. The first exception is the condictio certi ex 
mutuo^^^^ of which we may avail ourselves without 
cession when money has been advanced in our own 
name by our agent. ^^^ The same rule applies to 

P) 1. justo 44 in pr. D. de usucap. 

(^) in comment ad responsa Papiniani in explicat d. 1. quod pro- 
curator. 

Note. — During Justinian's reign the Digest and Code were translated 
into Greek. Three hundred years after Justinian's death the Justinian law 
was changed so considerably that it could not be said to be followed in the 
eastern empire. The emperors asserted that it was deficient in exactness 
and therefore made a host of new ordinances superseding the Roman law. 
The principal innovator was the Emperor Basilius who set to work in 
A.D. 880 to frame a new body of law. He did not survive the completion 
of his work, but his son Leo finished it. The work, which wa« divided 
into sixty books, was inituled The Basilica, Subsequently the Basilica 
were corrected and augmented and thereupon they constituted the whole 
law of the east and continued so till A.D. 1453 when Constantinople fell, 
which event put an end to the eastern empire and its laws. Tr. 

{^) The lex Silia introduced a new kind of action, termed condictio, 
for the enforcement of obligations binding a person to give the absolute 
ownership — dare— of a certain sum of money— pecunia certa. In course 
of time contracts dare or /acere were enforced by a condictio, and this 
condictio was certi or iticerti according as a definite or indefinite thing 
was demanded. Tr. 

(33) 1. 2 C. Per quas person. 1. 3 C. de contrah. stipulat. 1. certL 9 § si. 
nummos 8 D. de reb. credit. 
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cases of condictio indehiti which is akin to mutuum ; 
thus if anyone pays on my behalf money which is 
not owing by me I can recover it/^*^ This rule has 
been established in view of the daily practice of 
lending and advancing money /^^ 

16, The actio hypothecaria constitutes a second 
exception. By virtue of this action proceedings are 
instituted in regard to pledges which are subsidiary 
to the contract of mutuumS^^ This exception was 
introduced by a new Constitution of Justinian. 

17, Thirdly, also in praetorian stipulations, upon 
the case having been investigated judicially, the 
equitable action is conceded to the principal, although 
the agent has made the stipulation in his own 
name.^^^^ 

18, Exception 4. Likewise whenever without 
employing praetorian stipulations the principal's 
property cannot by any other means be preserved 
(which may happen in consequence of the absence 
of the agent, or his insolvency, or of insufficient pre- 
cautions being taken by the principal himself), equity 
appears to require that an equitable action on the 
agent's contract should be allowed the principal. 
This exception was first admitted in the actio 

(^) 1. si procurator 6 1. qui heredis 46 D. de condict. indeb. 1 6 C. eod. 

(**) d. L certi 9 § si nummos et 1. si. ita stipulatus 126 § Chrysogonus 
D. de verb obi. 

(^) idque inductum nova Justiniani Constitutione in 1. 2 C. Per 
quas person, ubi vide Franciscum Raguellum, ex qua Tribunianum 
Ulpiani responso in 1. in solutum. 11 § penult. D. de pignorat. act. 
inseruisse eas particulas plerumque et non semper observavit Jacob. 
Cujacius in priorib. not. ad Inst. tit. Per quas personas. 

(37) 1. in caussa 27 et ult. et 1. seq. D. de procurat. 1. 5 D. de praetor, 
stip. 1. damni. infecti 18 § ult. D. de damno infect. 



Digitized byCjOOQlC 



WHERE CESSION OF ACTION IS A DUTY. 93 

institoria^^^ [see Justinian's Institutes 4, 7, 2 ; and 
Gaius 4, 71, Tr.], and thereafter, following this 
example, extended to the agent's contracts, as 
Ulpian illustrates when quoting Papinian^^®^ : " If 
the agent has sold and given security to the pur- 
chaser, the latter can litigate with the principal ex 
empto, after the example of the actio institoria ; in 
other words, there is an (ictio, utilis on the contract 
of the sale " [ex vendito]. ( Antonius Faber rightly 
points out that this is the more correct reading, not 
" ex empto " as is generally found after Accursius, 
Uh. 5, conject, cap. 4, injine). 

19. The fifth and last exception takes place if 
the agent has stipulated in the presence of his prin- 
cipal/*^^ For the effect of such presence is that the 
principal is regarded as having stipulated personally 
through the medium and instrumentality of his 
agent/*^^ 

20. (viii). A minor, who receives money on 
loan, and lends it to another, is bound to cede to 
his creditor those actions which he [the minor] 
has as against his debtor/*^^ 

21. (ix). If a minor who has voluntarily man- 
aged the affairs of a major desires to escape the 
actio negotiorum gestorum^ open to the principal in 
respect of the gestio^ he is liable to cede to that 
major his remedy of restitutio in integrum against 

(^) 1. 2 D. de instit. act. d. 1. in omnibus 5 D. de stipulat. praet. 
{^) in 1. Julianas 13 § 3i procurator. 26 D. de act. empt. 
(*0) 1. si procuratori 79 D. de verb. obi. 

{^) 1. falsus 43 § si. is qui D. de furt. 1. 3 in fine ; 1. donationes 31 § 
1 D. de donat. 1. ex mandato 20 § 1 D. Mandati. 
(*2) 1. patri. 27 § si pecuniam 1 D. de minorib. 
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the parties who have contracted with him/*^> I 
have used the words siui sponte, for the reason that 
when a minor enters into a transaction in pursuance 
of a mandate from his principal and is circumvented, 
it [the upshot] must be imputed to the principal 
because he has entrusted his business to an incom- 
petent man/^^ 

22. (x). If a slave who has been left as a 
legacy is wounded before the acceptance of the in- 
heritance, the actio legis Aquiliae must be ceded to 
the legatee by the heir^*^^ ; for the actio legis Aquiliae 
belongs to the owner, i.e. the master, as Ulpian 
states^*^^ ; and the ownership of the bequeathed slave 
does not pass to the legatee before the acceptance 
of the inheritance. On the other hand if the be- 
queathed slave is wounded or killed after adiation, 
no cession is necessary and the legatee sues in his 
own right, ^*^^ for the legatee is regarded as having 
acquired the ownership of the slave on the day upon 
which adiation takes place. 

23. (xi). When a fuller and tailor have lost 
clothes and on this score have made, or are prepared 
to make, good the loss to the owner, the vindicatio 
and condictio furtiva must be ceded to them,^*^^ for 
these actions can be brought only by the owner, 
that is, by him who has acquired the dominium by 

(^) 1. quod si miDor. 24 D. de ininorib. 

(^) 1. cum mandata 23 D. de minorib. Julius Paulus lib. 1 sentent. 
tit. 9 § qui minori. 2. 

if^) 1. huic scripturae 15 D. ad L. Aquil. 
(^) in 1. item Mela 11 § legis autem 6 D. ad L. Aquil. 
(^7) 1. liber homo 13 § ult. cum 1. seq. D. ad L. Aquil. 
(*8) 1. si merces 25 § ult. D. Locati. 



Digitized byCjOOQlC 



WHERE CESSION OF ACTION IS A DUTY. 95 

the law of nations or the civil law/*®^ Therefore the 
fuller and tailor have no right to use these actions 
without cession because they never were the owners 
of the missing articles. 

24, (xii). So also in the case of a claim for 
the restoration of one's property against a bond fide 
possessor, by whose negUgence the property has been 
lost before he has acquired the ownership thereof 
by usucapio and who is compelled to pay the 
damages assessed by the court in this connection, 
the court ought to accord such possessor a hearing 
if he applies for a cession of the plaintiflTs right of 
vindication.^^> Paul says^^^^ that by the payment of 
the value of the property claimed by an action in 
rem the dominium thereof immediately passes to 
the possessor, but this is only so far true if the 
property sued for is at the moment with the defend- 
ant, as the same jurisconsult explains in another 
passage.^^^^ How if the possessor fraudulently 
abandons possession ? " In this case also he is 
punished, because the plaintiff is under no obliga- 
tion to give security that he will place him in 
possession of the actions which he has in respect of 
the property " as the said Paul observes (Z>. 6, 1, 69). 
In fine, if the property has been lost through no 
fault or fraud of the possessor, the defendant is 
indeed absolved from paying damages, though if in 

(^) 1. in rem actio 23 if. de rei vindicat. 1. 1 D. de condict. furt. 
i'^) 1. si a bonaefidei possessor. 21 vers, si vero, 1. si culpa 63 D. de rei 
vindicat. 

(") in 1. ejus rei 46 D. de rei vindicat. 
{^) in 1. haec si res praesens 47 D. eod. 
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the interim, that is pendente lite, he acquires it by 
usucapio, he is bound to cede his actions to the 
claimant ; but if he has not yet acquired it by usu- 
capio, the claimant himself, who has not as yet been 
deprived of his ownership by usucapio, his legal 
remedy being within easy reach, can recover his 
property in the proper manner without cession/^^^ 

25. (xiii). In giving judgment in cases of 
depositum pr commodatum, though the subject 
matter was lost through fraud oil the part of the 
adversary, the courts usually come to the assistance 
of the unsuccessful defendant by ordering the owner 
to grant him cession of his actions (D. 42, 1, 12. 
Marcellus* opinion). Paul appears to contradict 
him {D. 6, 1, 69). Much labour has been bestowed 
by a number of our authors in clearing up this 
question, as will be seen on reference to Fr. 
Daurenus, Hugo Donellus,^^^^ Johannes Robertus,^^> 
Peter Costalius<^> and Julius Pacius.^'^> With the 
gloss at />. 6, 1, 63. I have invariably drawn a 
distinction between cases honaejidei and those stHcti 
juris, so that in the former, because of the very 
great latitude of discretion allowed to the judge in 
such cases, actions must be ceded to the defendant 
notwithstanding the presence of fraud,^^^ while in 
the latter this rule does not apply, nor in cases of 

C^) 1. si a bonaefidei 21 D. de rei vindicat. et ibi Cujac. in comment, 
ad. Pauli libros ad Edictum. et lib. 11 obs. cap. 39 in fine. 
(") in d. 1. in depositi. 
(") lib. 1 sent. cap. 19. 
(««) ad 1. is qui 69. 
l^'^) cent. 3 quaest. 49. 
(^) d. 1. in depositi 12. 
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actiones arhih^ariae, of which kind is the actio in 

rem. 

[Actions bonae fide% stricti juris, arhitrariae : See Sandars' 
Justinian's Inat 4, 6, pr, note, Tr.] 

For although a certain amount of discretion is 
allowed to the judge even in cases arhitrariae, yet it 
is not so wide as in cases honae Jidei, This solution 
is justified by Jacobus Cujacius in his Commentary 
{ad lib, 12, quaest, Papiniani in explicatione d.l. 63 
D. de rei vindic) But since in the action de servo 
corrupto (which is without doubt one stricti juris^^^^ 
and is only brought against those who have designedly 
[dolo maid] deteriorated a slave) ^®^^ I find that the 
owner is compelled to cede to the corruptor, who 
has paid the value [of the slave], his actions con- 
cerning the ownership of the slave/®^^ 

26. (xiv.) If a surety, after making payment, 
has not apprised the principal debtor thereof, and it 
comes to pass that the latter, too, pays the same 
debt, he is certainly not entitled to resort to the 
ac^io mandati against the principal debtor to indem- 
nify him, though the surety will have the right to 
obtain a cession of the principal's condictio indehiti 
lest the creditor receive double payment by dis- 
honesty {D, 17, 29, 1, 2 and 3). 

27. (xv.) If a pupil has a suit against his 

(») argumento § actionum 28 I. de actionib. 

(^) 1. 1 in pr. et § 3 1. 3D. de servo corrupto. 

(^^) 1. ut. tantum 14 § interdum 9 in fin. D. de serv. corrupt, eornm 
sententiam amplecti nialo, qui Pauluni in d. 1. is qui 69 ad jus strictum. 
Marcellum in d. 1. in depositi 12 ad aequitatem referunt, motus praecipue 
succurrendi verbo, quo Marcellus utitur, et ita quoque Dn. Dionyisius 
Gothofredus in notis ad d. 1. 12 (aliam solutionem vide apud Antoniuni 
Fabruni in Rationalibus suis ad d. 1. is qui dolo 69) recte responderi posse 
arbitratur, 

G 
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tutor -arising from the tutelage, and alleges negli- 
gence inasmuch as the tutor failed to press a debtor, 
who has become insolvent, at a time when he was 
solvent (which failure clearly renders the tutor 
liable),^®^^ then the tutor has the right, not only by 
exception before paying, but also by virtue of the 
contrary action on the tutelage, to have the pupil's 
action against the debtor ceded to himself (D. 46, 1, 
95, 10). 

28. Similarly, if a minor has brought an action 
against his curators on the ground that through 
their negligence the tutors of the minor — such negli- 
gence rendering them liable — have been mulcted 
in damages (because perchance the curators have 
claimed less at the trial on the tutorship than was 
owing to the adolescent), in this case the curators, 
before being constrained to pay, have the right of 
demanding by the exception doli mali the cession of 
the minor's actions against the tutors (2). 27, 3, 20). 
Ulpian is of the same opinion (2). 26, 7, 25) where 
he says that by putting forward the exception of 
fraud on appeal they can succeed in obtaining a 
transfer of the actions. 

29. These words are commonly accepted by the 
doctors in the sense that after judgment has been 
delivered a cession cannot be demanded .without 
bringing an appeal. This is not correct, for it is 
well known that peremptory exceptions ^^^^ which do 

(«2) 1. 2 C. de arbit. tut. 

(♦®) Perpetual or peremptory exceptions are obstructions of unlimited 
duration, which practically destroy the plaintiffs ground of action, such 
as the exceptions of fi-aud, intimidation and agreement never to sue 
(Justinian's Inst, 4, 13, 9). 
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not impeach the sentence can be advanced against 
the execution of the judgment/^^ And Ulpian 
holds ^^> that an exception excludes that which was 
introduced into the condemnatio. This has no other 
meaning than that an exception can legally be 
advanced after sentence in an action or while the 
execution of the judgment takes place. That asser- 
tion, however, should not be accepted as correct 
except in regard to peremptory exceptions which do 
not impugn the judgment. 

30. Nor does Antonius Faber^®®^ disembarrass 
himself by reading ''posse provocantes aut per doli 
exceptionem, &c. (they become entitled on appealing 
or by raising the exception of fraud) ; thus the juris- 
consult would leave it to the election of the curators 
to appeal against the judgment, or by means of an 
exception to procure the assignment of the actions. 

31. With us it is a matter of sacred scrupulous- 
ness not to depart from the accepted reading, 
especially in the absence of cogent necessity. For 
the terms ^'provocandi" and ''agendi'' apply 
equally to the plaintiff and defendant. Whoever 
is a party to a suit may appeal [provocat quicunque 
agit). Not only the plaintiff, but also the defend- 
ant, is a litigant (agit),^^'^^ and both in having their 
rights tested by courts of law do appeal, and apply 
for judgment ; thus the defendant appeals when he 

{^) 1. 1 § non tantum. 18 1. pupillus 21 ft", de tut. et rat. distrah. 1. 
fidejussores 41 ff. de fidejuss. 1. tamen 11 ff. ad Sc. Macedon. 1. Nesennius 
41 § ult. ff. de re judic. 1. 1 C. de jur. et fact, ignor. 

(«) in 1. 2 ff. de except. 

(*) lib. 11 conject. cap. 10. 

(") 1. 1 ff. de except. 

g2 
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pursues the course of raising an exception to the 
condemnatio. 

32. (xvi.) One of several sureties being sued 
in solidum is not liable to pay before the creditor 
has ceded the actions which he has against the 
co-sureties, and until such time the claim of the 
creditor can be opposed by pleading an exception/^^ 
called exceptio cedendarum actionum by the doctors, 
while legal authorities speak of it as the exceptio 
doli}^^ This indeed is always allowed in cases 
where natural equity demands it/^^^ But it is most 
equitable that the creditor should make over his 
actions to the surety who is prepared to discharge 
the debt, since this is possible without detriipent 
to himself ^^^ Of this cession the surety has abso- 
lute need, for if no such cession has been effected, 
the surety who has paid the whole debt has no 
action against his co-sureties. 

33. The action which must be ceded to the 
surety is not in respect of the whole debt, but for a 
proportional part, that is to say, that the surety 
may recover what he has paid in excess of his share 
of the liability notwithstanding that the sureties 
have renounced the henejicium divisionis. This 
renunciation, however, is in some respects far from 
useless, but appears to have the effect of enabling 



^ (^) 1. fidejussoribus 17 1. cum is 36 ff. de fidejuss. 1. cum alter 11 C. 
eod. 1. Papinianus 28 D. Mand. 

(^) 1. rem hereditariam 65 ff. de evlctionib; 1. si stipulatus 15 in fin. 
ff. de fidejuss. 

(^*') 1. 2 § et generaliter et 1. 4 § Labeo et passim. IF. de doli excep. 

C^) 1. in creditore 38 ff, de evict. 1. cum is 36 ff. de fidejuss. 
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the surety to recover from one of the co-sureties in 
one action what he has paid in excess of his share, 
after granting a cession of action in turn to that 
surety against the others. This subject has been 
dealt with very fully by Hartmannus Pistoris/^^ 
Daniel Mollerus/^^> Matth. Colerus/^*> Ant. Faber/^^ 
Joh. Parladorius ^^^^ and Matth. Berlichius.^^^> 

34. Moreover, the creditor must further cede 
to the surety, who is prepared to pay, his actions 
against the principal debtor,^^^^ and transfer the 
pledges, if he holds any.^^^^ For though the surety 
who pays has also the actio mandati against the 
principal debtor, yet it is advantageous for him to 
enjoy several remedies, and it may be possible that 
the creditor's action may prove more profitable than 
the actio mandati. For if the principal debtor has 
hypothecated all his property to his creditor it must 
not be supposed that on this account the same pro- 
perty has been mortgaged to the surety, even 
though the coi;itract of suretyship is contained in 
the same deed, unless it has been expressly so 
provided, or the promise of an indemnity to the 
surety be mentioned in a clause commonly inserted ; 
" under the same obligations." 

35. It is manifest that there are instances when 

(7*-^) lib. 1 quaest. 48. 
(73) lib. 3 Semest. cap. 15. 

('"*) de process, execut. part. 2 cap. 2 num. 12 et seqq. 
(7*) lib. 11 conject. cap. 14. 

C^) lib. 2 rer. quotid. cap. fin. part. 4 § 6 num. 1, 2, 3 ubi hujus 
couclusionis subjiciuntur exceptiones. 

(") conclus. pract. p. 2 concl. 22 num. 78, 79. 

C^) 1. 28 D. Mand. Novell. 4 cap. 1 in fin. argumento 1. 38 ft*, de evict. 

(7*) 1. 2 C. de fidejussorib. 
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the henejicium cedendarum actionum fails. Firstly, 
if the cession , would be prejudicial to the creditor, 
for this benefit has been introduced upon consider- 
ations of equity deeming it monstrous that a creditor 
should not be compelled to do what can be accom- 
plished without expense or disadvantage to him.^^^ 
It follows thus that a cession must not recoil 
to the detriment of a creditor. And it is upon 
this consideration that tlie Emperors Severus and 
Antonius have written (C 8, 41, 2) that a creditor 
who has accepted pledges and sureties for the same 
debt is indeed bound to transfer the pledges to the 
surety who is discharging the liability ; but if those 
pledges are also held by him as security for another 
debt or that another debt is owing in addition 
to that paid by the surety, the creditor cannot be 
compelled to transfer the pledges until the surety 
has paid the entire debt, and also the debt for which 
he has not become surety. 

36. Apropos of this Imperial constitution, I 
remember a recent decision by the Frisian Senate 
on this point. There a vendor had secured by 
special hypothec the purchase-price payable in three 
annual instalments, and had moreover accepted a 
surety for two of such instalments. The surety 
was sued and raised the exception that the hypo- 
thecary action should be ceded to him. But the 
creditor replied that he was prepared to effect the 



{^) d. 1. in creditore 38 d. 1. rem hereditariani 65 ff. de eviction. 1. 
qiiaesituni 30 § sin vero filius. ft", de peculio. 1. 2 § quanquani ff. de aqua 
©t aqua pluv. arcend. 
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cession provided the surety paid not only those two 
instalments, for which he had bound himself as 
surety, but also the entire purchase-price, or pro- 
vided the surety allowed him a preference quoad 
the hypothec in respect of the third instalment. 
The Senate held that the creditor's plea was reason- 
able and^^^^ sound. Indeed the surety has also to 
pay the debts due upon written acknowledgments 
before he can obtain the pledges from the credi- 
tor.<«2> 

37. Secondly, it is certain that this benefit of 
the cession of action is not available, if it has been 
renounced.^^^ 

38. But there is a spirited controversy as to 
whether a special and definite renunciation is neces- 
sary, or whether merely a general renunciation 
suffices, such as is frequently in practice inserted in 
contracts, to wit " He has renounced the benefit of 
the rescript of the Emperor Hadrian, and every 
indulgence and assistance granted by law." The 
more correct opinion appears to be that this benefit 
must be specifically renounced.^^^ 

39. The practical utility of this renunciation is 
considered to be that a creditor can gratify a friend 

(81) in d. 1. 2. 

(82) 1. unic. C. etiam ob chirograph, pecun. et ibi gl. Salicet et alii. 
Ant. Negusant. de pignorib. 4 Memb. 5 part. num. 32 et seqq. 

(83) argumento 1. si quia in couscribendo C. de pact, vide Negusant. 
3 Memb. 5 princip. num. 24. 

(8*)idque quatuor rationibus confirmat Ludovicus Romanus cons. 
472. quas probat Hippol. de Marfil. in tract, de fidejuss. num. 29 et 
seqq. et alii quos citat et sequitur Matth. Colerus de process, execut. 
part. 1. cap. 10. n. 434. et seqq. adde Matth. Berlichium conclus. 
prjicticab. part. 2 concl. 22 num. 51, 52, 53, 54, 55. 
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by suing any of the other co-sureties and passing 
that friend over/^^ 

40. There still remain the benefits of excussion 
and division to a surety who has renounced the 
above-mentioned exception, as renunciations are to 
be construed strictly and must not readily be ex- 
tended beyond their sphere of action. 

41. Furthermore, there are some who maintain 
that it does not by any means follow because the 
surety has renounced this benejicium {cedendarum 
actionum) and is consequently unable to refuse and 
escape payment by pleading this exception, that 
he is thereby debarred even after* payment from 
obtaining cession of actions against the debtor or 
the co-sureties. For they hold that a renunciation 
is made to the end that execution or payment may 
not be, deferred by means of an exception, but not 
that the surety resign all his rights. And they 
deem it more equitable that the surety should 
obtain cession upon payment, seeing that this is 
practicable without expense to the creditor,^^^ than 
that he should suffer the loss of the entire sum of 
money paid by him, which he has no chance of 
recovering if the principal debtor is insolvent and 
no cession against the co-sureties has been effected. ^^^^ 



(**) speculator in tit. de renunt. § 1 num. 21 Matth. de Afflict, 
decis* 182 num. 1 Parladorius d. § 6 num. 6. 

(**) 1. in creditore 38 ff. de evict. 

(^) qua de re latius disserit Praeceptor mens Petrus Heigius part 1 
quaest. .38 num. 38 et seqq. post Jacobum Butrigarium in tract, de 
benef. cedend. act. Vide et Joh. Zangerum in tract, de except, part. 2 
cap. 16 num. 43 et Matth. Berlichium conclus. practical), part. 2 
conclus. 22, 57, 58, 59, 60. 
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This opinion, however, will not meet with the ap- 
proval of those who maintain that after payment 
has been made the creditor, even if he desires to 
do so, has no power to grant cession of actions, 
except if before or at the time of payment an agree- 
ment regarding such cession were made. This ques- 
tion will be examined hereafter. 

42. Thirdly, a surety who falsely and fraudu- 
lently denies that he is surety renders himself 
disentitled to this benefit,^^^ and our commentators 
have placed it on record that in such a case a surety 
is also deprived of the benefits of excussion and 
division. (See Mynsing,^^^ Gomesius,^^^ Portius,^^^^ 
F. Vascius,^^^ A. GabrieP^^^). For this serves mainly 
as a penalty for mendacity, the lying surety thus 
depriving himself of a benefit conferred on him by 
law.(«^> 

Lastly, even a father by whose authority money 
has been advanced to his son will derive no assis- 
tance from this plea.^®^^ 

43. In this connection commentators question 
whether by means of this exception of cession of 
actions the surety can resist the suit of a creditor, 
if by his own act the latter has ceased to possess 
the actions against the debtor or remaining sureties 

(*) Hippolit. de Marsiliis in rubr. de fidejussoribus. num. 324. 
(**) cent. 2 observ. 15 vers, ant fidejussor. 
{^) lib. 2 resolut. cap 13 num. 14 vers, septim. limita. 
(®^) commun. opiu. libr. 1 conclus. 41 limit. 18. 
(**) illust. controv. cap. 33 num. 16. 

{^) Romanus libr. 5 commun. conclus tit. de acquir. poss. num. 13. 
{^) quemadmodum exemplis probatur a Cacherano, decis. 29 Testauro 
decis. 50 num 3 et aliiu. 

(09) Nicolaus Boerius decis. 221 num. 11. 
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which he is thus no longer in a position to transfer ; 
for example, if he has made a personal pactum de 
non petendo with the debtor, if he has discharged 
some of the sureties gratuitously or by accepting a. 
part only of the debt, or if he has proceeded against 
the debtor and it has so happened that in conse- 
quence of his [the creditor's] fault and negligence 
the judge has given judgment in favour of the 
debtor, the creditor's negligence thus being the 
cause of his failure in the suit/^^ It is commonly 
affirmed by the doctors^^^^ that in cases of this kind 
the creditor can be repelled by the surety's excep- 
tion, though Ant. Faber,^®^^ after Cujacius,^®^^ denies 
this. It surprises me that a man so conversant 
with the works of Cujacius should have made the 
assertion that nobody even to the present day has 
written upon, examined, and demonstrated this pro- 
position. 

44. It is unsafe to depart from the former de- 
cision in view of the prejudice of common opinion, 
and Faber himself testifies to the fact that this 
decision was approved in a judgment delivered by 
the Sabaudican Senate. ^^^^ Nor is this judgment 
devoid of good grounds for it can be fortified both 



(^) Bart, in 1. si stipulatus 15 § 1 ft*, de ftdejussor. 

(^) Bart, in d. 1. stipulatus 15 § 1 ft", de fidejussor. DD. in 1. juberaus. 
C. ad SC. Velleian, Joh. Petr. Ferrariensis in form, respons. libell. in 
actione hypothecaria in verb, cedente et transferente. 

(*) lib. XI conject. cap. 15. 

(^) ad 1. et hered. § in his qui if. de pact, et in comment, ad lib. 51. 
Digestorum Salvii Juliani in explic. d. 1. si stipulatus et in lib. 28, quaest. 
Papiniani in explicat. 1. Stiehum 95 § si mandatu cum § § seqq. ft*, d© 
solutionib. 

i}^) in Cod. Sabaud. lib. 8 tit. 27 delinit. 17. 
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by law and by the most equitable considerations. 
It is true that the law comes to the aid of the 
sureties with a view to compelling the stipulator to 
sell the liabilities of the rest to him who is prepared 
to pay the whole debt/^^ Indeed actions are said 
to belong to him in this sense that he is bound to 
furnish the same for that very object. (Z>. 46, 1, 
35). Therefore the creditor has himself to blame if 
he loses those actions by negligence or his own act, 
since he knew or ought to have known that the 
surety when sued would confront him with the 
exceptio cedendarum actionum allowed him by law. 
And it is unjust that in consequence of the action 
and laches of the creditor the entire loss should be 
borne by those who are prepared to bond Jide fulfil 
their engagement which they have entered into on 
behalf of another, and who would doubtless have 
never obliged themselves except upon the under- 
standing that when pressed for payment they would 
obtain a cession of the creditor's personal action 
against the principal debtor as well as of the 
hypothecary action which may be attached thereto, 
or at least — if the principal debtor is insolvent or 
rather difficult of suing — recover portion of the 
money from the remaining co-sureties. ^^^ 

45. It is well known too that the benefits once 
acquired cannot be withdrawn from us or impaired 
by the act of a third person without our consent or 



(^) 1. fidejussoribuft 17. tt'. de lidejuas. 1. sicut eligendi 21 C. eod. 
C-^) argum. 1. 48 If. de tidejuss. 
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knowledge. ^^^ But now this benefit of demanding 
cession of actions has been granted as a favour to 
sureties and is based on the strongest grounds of 
equity; it is therefore not in .the power of the 
creditor by fraud or negligence to deprive the surety 
of this extremely just exception of cession of actions 
which the creditor could eflfect without any personal 
expense/*^ 

46. Moreover since it is not competent for a 
creditor to enter into an agreement with one of the 
co-sureties to shut the remainder out from the 
benefit of division/^^ as Faber himself admits, under 
what pretext will he deny cession of action to him 
who is prepared to discharge the whole liability 
provided the actions are ceded proportionally 
against the others ? {qua /route ei, qui solidum 
paratus est solvere^ modo actiones pro rata cedaritur 
in alios, denegahit actionum cessionem?) For as 
Faber observes it is true that sureties enjoy the 
benefit of division as a right granted by a rescript 
of the Emperor Hadrian, and not by the creditor 
himself, and that the action open to the creditor 
can be obtained from no other person than the 



(^) 1. quod nostrum 1. non debet if. de Reg. Jur. 1. G;ranius § penult, 
ff. de fidejussor, cum similib. 

{*) 1. 38 ff. de evict. 

(^) argum. 1. si pupillus 45 fF. de administ. tut. 

[The meaning appears to be that after all the action which 
has been ceded in favour of the paying surety will in the ordinary 
course be ceded by him in turn to the next surety in respect of 
the whole debt, less the pro rata amount due by such ceding 
surety. Tr.] 
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creditor in his capacity as such. This, however, 
is not, or at least very Uttle, to the point. For 
it does not follow that if I get anything from 
another person he has the right to take it from me 
without my consent or knowledge : sureties indeed 
get the very actions, which are ceded [to them], 
from the creditor in that capa^city ; but the right of 
demanding the cession is not granted by the creditor, 
but by law which has imposed upon him the neces- 
sity of granting cession of actions, ^®^ and by law the 
surety is held to be constrained to pay when such 
cessions are effected, but not otherwise. ^^^ This ces- 
^ sion is a duty, — certainly a very light one, though 
of the greatest possible benefit to the surety — 
which the creditor is not entitled to refuse to 
discharge in contravention of law and equity, nor 
will the law countenance the wicked circumvention 
by him of honest men who have provided him with 
the amplest security in respect of the credit, in the 
expectation that cession of actions will be accorded 
to them. 

47. Lastly, it is sufficiently evident that Papinian 
adheres to this opinion, when he teaches us (Z). 46, 
3, 95, 11) that a creditor who by his own fault has 
been cast in the suit against his debtor, and is thus 
not in a position to cede his actions, can recover 
nothing from the mandator. For what prevents the 
very clear principles of mandatum from applying to 
suretyship also, the affinity between which is so 

(«) d. 1. 17 et 39 ff. de fidejusp. 

C^) 1. creditor! 2 1. sicut eligendi 21 C. eod. 
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noticeable, as Julian writes (Z). 17, 1, 32)* *' When- 
ever contracts are of such a nature that they 
admit of the possibility of a surety, I consider that 
the obligation of mandate can exist also, for it does 
not make much diflference whether anyone becomes 
surety upon the question being put to him when 
present, or gives a mandate when absent." Hence 
if the person who has promised to become surety 
has given a mandate for the loan of money or the 
prestation or performance of something else, then 
he is regarded as having fulfilled his promises.^^^ It 
is because of this exceedingly strong similarity be- 
tween suretyship and mandate that the titles in the 
Digest, Codex, and the fourth Novella on these 
two subjects have been dealt with together. We 
should therefore not be too ready to draw a distinc- 
tion between the laws governing them respectively 
in the absence of an express enunciation by law, or 
of the most manifest reasons. 

48. The reason why the creditor, who through 
his own default has been unsuccessful in his action 
against the debtor, is not entitled to recover from 
the mandator is stated by Papinian to be that " in 
consequence of his own default it is not possible for 
him to grant cession of actions to the mandator." 
Seeing that this applies equally to the surety and 
mandator, and that the reason is identical, why 



*[Thi8 passage from Digest does not appear to be accurately 
quoted. I have translated the same as it appears in the Digest, 
Tr.] 

(8) 1. ult. § ult. ff. mandati. 
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should we devise separate rules of law [for each 
case] ? Or why shall we not protect the innocent 
surety, who has pledged his credit on behalf of 
another, rather than the creditor who has sustained 
loss by his own actions? Anyone who examines 
these reasons in the proper light will easily remove 
all the objections advanced by Cujacius and Faber 
against this very reasonable and true doctrine, hence 
we do not propose to devote much space to prove 
the fallacy of their arguments, and merely a few 
words will suffice for our criticism. 

49. In the first place they say that there is no 
statement in the body of the whole law which goes 
to prove that an exception of this kind must be con- 
ceded to sureties. We have hereinbefore considered 
this point fully and adequately, still we may add 
here that we cannot admit the grounds of the dis- 
tinction drawn by Cujacius and Faber between the 
surety and the mandator, namely, that a mandator 
who pays has no right of action against the principal 
debtor, while the surety may avail himself of the 
actio mandati or the actio negotiorum gestorum. 
For should not a mandator, if he has advantageously 
managed the business of the debtor under the 
mandate, be entitled to the actio negotiorum ges- 
torum equally with the surety who has become a 
surety on behalf of an absent person ?^®^ A second 
objection is that the "pact never to sue" made 
with one of the sureties cannot profit another ;<^®^ 

(») si 1. ex niandato 20 § tin. ff. Mand. 
(10) 1. fidejussoris 23 ff. de pact. 
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but it would avail here if the creditor is repelled on 
the ground that the action against the surety, who 
has been released by this pact, cannot be ceded. 
Our reply is that the pact of the co-surety ought 
not to benefit the surety ; but neither should it be 
detrimental to him; in this case it would be detri- 
mental if he were deprived of the benefit of cession 
of actions allowed him by law. 

50. The last objection is the response of Julian 
who lays down (Z). 46, 1, 15) that if the creditor 
who has accepted two sureties for twenty [aurei], 
has received five from one of them upon the con- 
dition that he should demand no more from him, 
and thereafter sues the other for the balance of 
fifteen, he cannot be defeated by any exception 
[nulla exceptione]. From this statement Faber 
draws the conclusion that consequently the exceptio 
cedendarum actionum also fails. Why does he not 
add that the exceptio divisionis falls away too ? For 
if we examine the words closely they are wide enough 
to embrace the latter as well as the former exception. 
For the purpose of avoiding this difficulty Faber en- 
deavours to convince us that Julian, who flourished in 
the days of Hadrian, had written to this effect before 
Hadrian had indited that rescript by which he con- 
ferred the benefit of division upon sureties, which is 
a frivolous statement or obviously a conjectural 
presage. Lest therefore we admit that Julian, a 
man (as Faber deservedly speaks of him) who 
enjoyed the reputation of being the most learned of 
all jurisprudents, and who was a most intimate 
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friend of the Emperor, should have given a response 
at variance with a well established and most reason- 
able principle, that he should have contradicted 
Papinian, or that he should have ignored the re- 
scripts of his Emperor, it will be more satisfactory 
not to place so wide a construction upon the words 
^^ nulla exceptione" but to understand them in a quali- 
fied sense, so that the words may not be so com- 
prehensive in meaning as to comprise both the 
exceptions referred to. 

51. It is manifest that according to the doctrine 
of Socinus^"^ women who have renounced their 
hypothec as far as certain property of their husbands 
is concerned, are not prejudiced by this exception of 
the cession of those actions, which they have forfeited 
by virtue of a renunciation thereof, without any . 
distinction, that is, whether they proceed against 
third possessors or against sureties or co-principal 
debtors. For we have ordered a reconstruction of 
this rule which is said to be misleading and ridiculous 
as it stood. I should be inclined to think that 
these principles hold good only if there is no fraud 
on the part of the woman.^^^^ 

52. Moreover, if the principal action has been 
barred by prescription so that no effectual cession 
thereof can be passed, Carolus Molynaeus^^^^ lays 



(") ad 1. jubemns C. ad SC. Vellei. et sequitur Negusant. d. part 5 
princip. membr. 3 n. .31 et seqq. 

(^2) DD. ad d. 1. jubemuA. Alexand. Trentacinq. lib. .3 tit. de Jure 
dotinm. resolut. 5 num. 14. 

(^^) in tract, de usuris quaest. 99 num. 673 et Carolus Losaeus in 
tract, de reditibus cap. XI num. 5 et seqq. 

H 
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down that in such case this exception of cession of 
action does not thwart the creditor in an action 
against the surety. 

53. (xvii). One of joint debtors, when sued 
for the whole debt will, by raising the exceptio 
doll, procure cession of the creditor's actions against 
the remaining co-debtors. 

54. However, even when cession has not been 
effected in the foregoing case the co-debtor is ac- 
corded a reraedy in the nature of an equitable 
subsidiary action or reraedy, by leave being granted 
to hira to petition the judge for relief, according to 
the enactments of the emperors (C 8, 40, 2) in the 
following words : " and therefore if you have 
proved that upon being sued you have paid the 
debt in full, the Governor of the Province will not 
hesitate to grant you relief as against that person 
who has borrowed money jointly with you." 

55. Antonius Faber, a man of distinguished and 
exuberant erudition, but rather bold in his zealous 
emendations, finding that he was unable to evade 
the above passage in its entirety, prefers to attri- 
bute the same to Tribonian's interpretation or that 
of a sciolist.^^*^ Giphanius^^^^ follows Faber's view. 
For in their opinion there are no reasons which 
permit of the granting of any action whatsoever to a 
co-debtor against his fellow-debtor. The doctors 
are wont to discriminate between the following cir- 
cumstances, to wit, whether the co-debtors have 

(") lib. 11 conject. cap. 17. 
(") in comment, suis ad d. 1. 2. 
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become jointly liable from a necessary cause or, on 
the other hand, of their own free will and from a 
motive of generosity. Molinaeus and other most 
erudite men maintain that the Emperor's rescript 
must be accepted without distinction, which opinion 
we learn from Tessaurus^^®^ as being the more 
reasonable, is adopted by the Senatus Pedemon- 
tanus, which expressed its astonishment as to whence 
the supporters of the opposite opinion deduced 
a conjecture so iniquitous and so unworthy of 
Christianity.<^^> 

56. By means of this equitable action the co- 
debtor can proceed against his fellow-debtor, even 
before payment, to the end that the fellow-debtor 
shall release and indemnify him from the opponent's 
demand of his portion of the debt ; for it is better 
not to pay, than to demand a refund of what has 
been paid, and it is likewise better to take due and 
necessary precautions than to resort to a remedy 
after the mischief is done.^^^^ 

57. Howbeit the creditor will not grant to the 
co-debtor who has paid in full an action against his 
fellow-debtor for the whole amount, but only for a 
proportionate share. And this exception will also 
in this case be successfully advanced against the 
creditor if he has been deprived of his action in 

(i«) decis. 191. 

{^'^) Plura de hoc articulo qui scire volet, consulat Ant. Gomesium 
lib. 2 Variar. resolut. cap. 12 num. 3 Petr. Heigium part 1 quaest. 37 
num. 1 et seqq. Alexand. Trentacinq. lib. 3 resolut. tit. de solut. 34 
num. 34 et seqq. 

(18) 1. his consequens 18 § Celsus 4 1. inter coheredes 44 § usufructu 7 
ff. Famil. ercisc. vide Carolum Losaeum lib. 2 de degnerpiss. cap. 8 num. 7. 

h2 
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consequence of his own act or neglect so that he is 
no longer in a position to effect cession thereof, the 
principle in this case being similar to that of the 
surety as we have pointed out. 

58. (xviii). Similarly one of several tutors 
when sued in solidum (as indeed he can be so 
suedy^®^ can avail himself of this benefidum ceden- 
darum actionumP^^ 

59. Indeed even without such cession the tutor 
who pays the whole liability is allowed an equitable 
action against his co-tutor, under the constitution of 
the Emperor Pius, that is to say the actio utilis 
tutelaej^^^ not the actio negotiorum gestorunij as 
Carolus Molynaeus correctly teaches, and as also 
appears from a rescript of Antoninus/^^ 

60. It is evident that if a tutor has made pay- 
ment after he has been summoned in an action for 
his own fraud (dolus) or for the fraud practised in 
common [by the co-tutors], actions are not to be 
assigned to him, because he must suffer the penalty 
of his own wrong, a circumstance which renders him 
disentitled to prefer a claim against the others al- 
though they are guilty of participating in the tort. 
For there is no partnership in delicts or legal com- 
munity of loss arising from malfeasance (Ulpian at 
D. 27, 3, 1, 14). 

61. (xix.) When the prior creditor proceeds to 

(^* 1 C. de transact. 1. tres tutores 55 in pr. D. de admhiist. tut. 1. 1 
§ nunc, tractenius. D. de tut. et rat. distr. 

(») d. 1. 1 § etsi forte D. de tut. et. rat. dist. 1. 2 C. de divid. tut. 

(21) d. 1. 1 § sed etsi 13 D. d. tit. 

(22) in 1. 2 C. de contr. tut. act. 
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follow up property mortgaged to him and is paid by 
subsequent mortgagees and other possessors of the 
pledged property, he must cede his preference in 
regard to the debt and his hypothec to them. 
Suppose for instance that for the same annual 
rental two farms have been hypothecated which are 
possessed by two different persons ; in this case if 
the creditor to whom the rent is due has taken 
action for the whole amount against one of the two 
possessors (for he has the power to sue in soUdunij 
seeing that both farms have been hypothecated to 
him for the full amount, and he has accordingly the 
election which farm he desires to exempt from the 
operation of the hypothecary action) ^^^ he is legally 
compellable to cede his right to the possessor who 
has been summoned, if he does not want to be con- 
fronted by the exception cedendarum dctionum {I, 
mvlier 19 D. D. qui pot. in pignor, I, cum possessor. 
5 D de censib. I. in fraudem 45, § qui pro alio 9 D. 
de Jure Jisc. Ant. Negusant. in tract, de pignor. in 
tertio membro 5 princip.). 

62. But if several farms are hypothecated for 
an annual rental, and one of the possessors, who has 
purchased the farm without the burden, wishes of 
his own accord to procure the rental by offering to 
pay its value, in order to escape the vexation of 
several lawsuits, then the ci*editor, who claims the 
rental, is obliged to assign to him his actions against 



(33) Didac. Covarr. libr. 3 variar. resolut. cap 7 num. 7 Guido Papae 
decis. 432 num. 3 Fr. Milanensis lib. 2 decis. Siciliae decis. 13 num 30 et 
seqq. Joh. Parladorius d. cap. tin. part. 4 § 1 num. 19, 20. 
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the remaining possessors, or even against the prin- 
cipal debtor. (Carolus Molinaeus in tract de usuris 
quctest. 46 num. 333 et seqq. ; Fr. Vivius lib. 3 decis. 
475). 

63, Whether, however, a creditor is compellable 
to transfer his action to any possessors whomsoever, 
who offer to pay the debt, or only to lawful posses- 
sors, is not quite free from doubt. For there are 
certain writers who say that this henefidum ceden- 
darum ccctionum is open equally to unlawful pos- 
sessors.^^> 

64. Others (Paulus de Castro in I, si res obligata 
D, de legat. l. ; Cynus et Bald, m d. l. mulier, ; Jacob. 
Cujac. lib. 11, observ. cap. 35), however, consider 
that only lawful possessors are entitled, and this 
opinion is based principally upon the response of 
Scaevola {in d. I. mulier 19), where he says: "I 
question whether, if the lawful possessor offer him 
payment, he [the creditor] is compellable to cede 
his right in respect of the debt." Now, if the 
creditor is compelled to cede his right to every poses- 
sor, even the unlawful posssssor, who offers to pay 
the debt, the jurisconsult Scaevola ought to have 
directed his inquiry to the case of possessors in 
general ; as he has not done so, but inquires only 
into the case of the lawful possessor, he indicates 
in no obscure manner that he entertains no doubt 
but that this beneficium cedendarum actionum can 



^) ut gl. et Bart, in d. 1. mulier 19 D. Qui pot. in pignor. Negosant. 
de pignorib. 2 Membr. ^ princip. num. 26 et 27 et alii, quos citat et 
seqnitur Trentacinq. libr. 3 resolut. 30 num. 12. 
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be denied to the unlawful possessor. Nor is this 
opposed to Paul's response in I. Paulus 12, § 1, Z>. 
Quih. mod. pign, vel hypoth, to the eflfect that 
those who seek to obtain property by virtue of the 
right of pledge are usually debarred from claiming 
the thing by vindication if any possessor of whatever 
class is prepared to tender payment. For it is 
true, that when any possessor of the pledge, i.e. 
whether he is a lawful or unlawful possessor, offers 
to settle the debt, the creditor must abstain from 
laying a claim to the pledge, because there is no 
question about the law of possession, that is to say, 
there is no question by what right any person is 
the possessor of a thing subject to a pledge, but 
concerning the right of the claimant, i.e. his hypo- 
thecary right, which is clearly non-existent as the 
entire debt has been paid or tendered or paid into 
court {d. I. Paulus § 1 /. sifundas 16, § m vindicatione 
3 ibi), or pays the money (Z>. de Pignor.). But Paul 
does not mention a single word about a cession, 
consequently that must be supplied from the res- 
ponse of Scaevola as he appears to be the only one 
who maintains that the right of demanding cession 
is conferred upon the lawful possessor {d. I. mulier 
19). By what arguments then does the possessor 
contrary to law venture to apply for the benefit of 
cession which is granted by law ? — as Ant. Faber^^^ 
correctly observes. 

65. Moreover there is a further controversy 

(25) lib. 8 Cod Sabaud. tit. 11 definit. 3 argumento 1. auxiliura 37 in 
tin. D. de minorib. et 1. si plures 38 in tin. D. de admin ist. tut. 
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between doctors as to whether a possessor, who has 
paid the entire debt and obtained cession, may by 
means of the action ceded to him against the other 
possessors sue them for the whole amount or only 
for a pro rata share, after deducting his share in 
proportion to the land held by him ; Antonius 
Negusantius [d. loco n. 29, 30, 31) and Ant. Faber 
agreeing with him {Uh. 8, Cod. Sabaud. tit. 23, 
definit. 14) are of the opinion that the possessor can 
sue for the entire amount, nor can the exceptio 
cedendai^m actionum in respect of his share in pro- 
portion to the land be opposed to him when suing 
in solidum, because his land has been released from 
the bond after the cession had been obtained by 
him, the reason being that a person's own property 
cannot be under mortgage to himself {l. iieque D. de 
Reg. Jur. I. pen. § Latinus Sargius D. de except, 
rei jvdic), and so an action which he does not 
possess, for the amount which appertains to the 
portion of his land cannot be ceded, inasmuch as 
the pledge has been extinguished in consequence 
of the acquisition by him of the ownership. 

On the other hand Papinian {in I. cum possessor 
4, D. de censib.) appears to intimate clearly that 
the possessor who pays in full, recovers by means 
of the ceded action only what he has paid over and 
above the portion relating to his land, when he 
shows that when one of the possessors of land, 
against whom action is taken, pays the whole 
amount of the taxes due to the treasury, and 
which are owing equally by all the properties, the 
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treasury is bound to cede and make over to him the 
actions against the remaining possessors to the 
end that they shall pay the tax-money according 
to the measure of their holding. From those words 
"according to the measure of their holding" he 
correctly deduces the gloss that the possessor, who 
pays the whole tax, must proceed by virtue of the 
ceded action against the rest, not in soliduniy but 
after deduction in proportion to the share of his 
land ; because he is not understood to have acquired 
an action in solidum [for the full amount of the 
debt], but only for that amount which is due after 
deduction of an amount in proportion to the shai^e 
of his land. The following are of the same opinion : 
Antonius Capycius, decis. 51 num, 8 ; Franciscus 
Milanensis lib. 2 decis. Sicil. decis. 13 num. 44 et 
seqq. ; Joh. Parladorius lib. 2 rer. quotid. cap. Jin. 
part 4 sec. 1 num. 21 ; Johannes Baguetus in tract, de 
droicts de justice, cap. 21 num. 232 et seqq.; Carolus 
Losaeus lib. 2 de degnerpissement cap. 9 num. 10.- 
The same Losaeus d. capi num. 18, deals also with 
the question as to whether, if the action against the 
other possessors has been lost, the possessor who is 
sued can oppose the exceptio cedenda/rum actionum 
against the plaintiff, — as we observed above in the 
case of the surety. 

66. From the premises I derive the following 
general maxim : as often as he who pays is person- 
ally liable, or has some legal right in the thing {jus 
in re (in respect whereof an action has been brought, 
the plaintiff is legally compellable to cede his rights 
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to him, as we have so far seen in the matters of 
suretyship, joint debtors, tutors and lawful posses- 
sors. 

67. However, if anyone else who has not been 
bound to a creditor by any consideration or has no 
legal right in regard to the thing which forms the 
subject of the action, pays or offers payment on 
behalf of the debtor, then the creditor must not be 
pressed against his will to cede his actions to him. 

68. For although any stranger can pay on behalf 
of a debtor and ipso jure release him from his 
creditor even if the latter objects (I. solvendo 39 
D. de negot gest), yet he cannot compel the creditor 
to the cession of his rights [l. nulla 5 (7. de solut.)^ 
but it will suffice if the creditor is prepared to 
restore to the debtor, or to anyone duly authorised 
by him, the instrument of his obligation when he 
demands it back. {Vide Carolum Molinaeum in 
tract, de usuris num. 332.) 

69. Wherefore neither can a creditor upon a 
promissory note, by tendering the amount due to 
the secured creditor, demand a cession of actions 
and legal rights from him ; except if perhaps the 
creditor of the note of hand has obtained in a law- 
ful manner possession of the property pledged to 
the prior creditor, then just as any other stranger 
who is in possession when sued, he could offer [to 
pay] and demand cession.^^^ 

70. The creditor of the note of hand, however, 

P) juxta d. 1. Paulus § 1. ff. Quib. mod. Negusant. d. num. 6. 
Molip. d. tract num. 338. 
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who is unable to secure his loan in any other way 
can, by offering to pay the mortgagee, compel him 
to cede his rights to him though without cost to 
the secured creditor. Molinaeus {d, tract, num. 40 
considers this fair, although there is nothing in the 
lex scripta which supports this statement. 



NOTES. 



The cases of co-sureties and co-debtx)r8 deserve special 
consideration. In Roman law it was held that if a debtor 
had paid the whole debt he had no right of contribution 
against his co-debtors in the absence of any agreement to 
that effect. The right of contribution rested upon contract 
and not upon equity. The fact that several debtors had 
bound themselves in solidivm created no presumption as to 
the manner in which the co-debtors should assist the debtor 
who paid. All that the joint obligation implied was the 
liability of each to the creditor for the whole debt (Hunter's 
Roman Law, 3rd ed., p. 556). "It must be remembered 
that debtors were aided by the presumption of law, that an 
obligation of A, B and C to pay a given sum was divisible, 
and it was only when a clear intention to the contrary was 
proved that A or B or C could separately be sued for the 
whole. Persons before accepting such a responsibility could 
arrange that although the debt was to be in soLiduTn, so 
far as the creditor was concerned, it should, as between 
themselves, be treated as divisible, in any proportions they 
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might tix. Such an airangement would be enforced by an 
actio mandati. But if no such arrangement existed, and 
the co-debtors were not partners, one who was called upon 
to pay the whole had no action against his co-debtors to 
compel them to contribute, especially when the joint obliga- 
tion was contracted by stipulatio. If, however, the co- 
debtors were co-sureties, the commonest case of all, the 
transaction itself afforded a presumption that the intention 
of the co-debtors was to share the burden among themselves, 
although, for the better security of the creditor, they were 
each liable to him for the whole. But, undoubtedly, that 
presumption was not considered sufficient to support an 
actio maTidati, at the instance of the surety that paid the 
whole. 

The jurists, however, met the surety half-way. He 
could resist an action brought against himself alone unless 
the creditor first transferred to him his right to sue the 
other debtors (benejicium cedendarum actionuTn). Finally, 
if the surety required it, a creditor was compelled by a 
rescript of Hadrian to sue . all the solvent co-sureties 
(beneficiuni divisionis). Buttif a surety paid voluntarily, 
or did not claim the benefit of the rescript, he had no claim 
against his co-sureties (D. 46, 1, 39). A fortiori this was 
the rule when the co-debtors were not co-sureties, and when 
consequently no inference whatever could be drawn from 
the mere fact of a joint obligation. 

But where the joint-obligation did not arise from stipu- 
latio the jurists showed a strong disposition to assist one 
of several co-promisers who was made to pay the whole. 
Thus in the case of joint-sale or joint-hiring (D. 19, 2, 47), 
if one of the co-debtors were sued, he could resist payment 
unless the creditor first transferred to him his right of 
action against the other debtors. In the case of joint- 
mandate, even after one of the co-mandators had been sued 
and judgment given against him for the whole debt, he 
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could require that the actions of the creditor against his co- 
mandators should be assigned to him (D. 46, 1, 41, 1). 

Sometimes, however, the nature of the contract created 
a strong presumption of the divisibility of the obligation as 
between the co-debtors. Thus if one sum of money were 
lent to two persons, so that each should be liable to the 
creditor for the whole, and one of them was obliged to pay 
the whole, he had an action against the other to compel 
him to contribute his share. In such a transaction the co- 
debtors were in substance sureties for each other as well as 
borrowers {C. 8, 40, 2)." (Hunter loc. cit), 

Colquhoun (§ 1590) says that the correus debendi or 
debtor in solidura who has paid, releases himself and his co- 
debtors whom he cannot, however, sue for contribution, for 
he has taken the whole debt upon himself, except if there is 
a partnership. Moyle (Justinian's Institutes, excnrsna 7) 
arrives at the same conclusion. Savigny (ObL §§ 22-25) 
contends that the jv^ regreasus existed in all cases, but his 
arguments with which he fortifies this view do not appear 
to rest on sure ground. 

Voet (45, 2, 7) says that the co-debtor who pays may 
claim cession of action against his co-debtors,^ and he adds 
that it appears equitable that the co-debtor should have 
regress against the others etia maine^easione actionis. van 
der Linden (Juta's Trans., p. 115) lays down that the debtor 
in solidum who pays "the whole debt has the right of 
having the actions ceded to him which the creditor has 
against the co-debtors for the difference between that por- 
tion which was due by such debtor and the whole debt 
which he has paid {het meerdere); the creditor has no 
power to refuse him this cession of action whenever such 
debtor demands it ; and if he was not in a condition to be 
able to give it he would lose his right of demanding pay- 
ment in solidura. In case one of the debtors in solidum 
has paid without demanding a cession of action, he cannot 
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afterwards make the creditor give it to him, since the entire 
right of action of the creditor is extinguished by payment; 
but this does not debar the debtor from claiming in his 
own right from each of his co-debtors the share of the debts 
for which each is liable, inasmuch as the co-debtors of him 
who has paid the whole debt are either his partners, or by 
reason of their joint obligation in soliduTn must be regarded 
as his sureties." Decker in his note to van Leeuwen 
(Kotz^'s Trans., p. 36) says: "The distinction between 
correi debendi and sureties appears further from the 
principles of the written laws is this, that correi debendi 
can sue without any cession of action (actions utili) in 
order to recover from their co-debtors the debte paid by 
themselves, but this is not permitted to sureties, however 
much they have the beneficium epistdlae D, Hadriani et 
cedendarum actionum in common." 

Pothier {Obligations, vol. 1, § 280) writes: "The debtor 
in solido, who pays the whole, may avoid absolutely extin- 
guishing the debt, except as to the part for which he is liable 
on his own account, without having any remedy over. He 
has a right to the cession of the actions of the creditor against 
the other debtors; and by this cession of actions he is consid- 
ered in some degree as purchasing the right of the creditor. 
Creditor non enim in solutwrrb accipit, sed quodani modo 
noinen creditoris vendidit" (2). 46, 1, 36). Pothier lays 
down that when several persons contract a debt in solido, 
it is only in respect of the creditor that they are debtors of 
the whole ; as between themselves the debt is divided, and 
each of them is only debtor per se, as to that part of the 
debt of which he was the cause (sec. 264). The strict rule 
of the Roman law has thus become obsolete, and at the 
present day the co-debtor is allowed to sue in his own right 
— as DE ViLLiERS, C.J., said in Salomon & Co. v. Stefani 
(21 S.C. 518): "The Court has done away with a large 
number of the Roman and Roman-Dutch law subtleties." 
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Sureties. 

When the surety paid, the Roman law required the cre- 
ditor to surrender all his rights against the principal as well 
as all mortgages (D. 46, 1, 13). Fid^ussorihus succitrri 
solet ut stipulator compellatur ei qui aolidum solvere 
paratus est, vendere caeterorv/m nomina (D. 46, 1, 17). 
The payment of part of the debt does not entitle the surety 
to insist on the beneficium cedendarum actionnm. On 
receiving cession of actions the surety becomes entitled to 
proceed against the principal for the whole debt, or against 
his co-sureties for their parts, after deducting that which 
was his (Burge, Suretyship, p. 350). 

The creditor, then, must equally surrender his action 
against the co-sureties. " But here a difficulty arises. The 
debt for which the sureties are liable is one debt, and 
according ta the general rule, an obligation in solidum was 
extinguished if only one of the co-debtors paid it. When, 
therefore, a surety was compelled to pay, was not the right 
of the creditor against the other parties destroyed ? If so, 
how could he assign to the surety against his co-sureties a 
right that, ex hypothesi, was annihilated ? This technical 
difficulty was got over by a technical subtlety. It was 
held that another interpretation might be put upon the 
transaction. It might be said that the creditor did not ask 
the surety to discharge the obligation, but rather to buy his 
(the creditor's) right against the co-sureties. For this view 
it was urged that the creditor could not require the surety 
to pay without surrender (D. 46, 1, 36). This view was not 
without its influence on practice. The transfer, or an 
agreement for the transfer, of the action must take place 
before the payment, otherwise the obligation was extin- 
guished {D. 46, 3, 76). But if the creditor by his own fault 
was not in a position to transfer his right of action against 
the co-sureties, could he then compel one surety to pay the 
whole? Papinian answered the question in the negative 



Digitized byCjOOQlC 



128 CESSION OF ACTIONS. 

(D. 46, 3, 95, 11)/' (Hunter's Roman Law, 3rd ed., p. 
578). 

Grotius (3, 3, 31) adopts the foregoing strict rule of the 
Roman law: "The surety may also before payment, but 
not after, demand from the creditor cession of the right 
which he has. against the co-sureties (beneficium ceden- 
darum actionum), in order that he may recover from 
them their share of the debt, which he would otherwise not 
be able to do." van der Keessel (Th. 506) commenting on 
this passage says: "If cession of action has been made 
after some time to a surety who had paid in his own name, 
he may legally avail himself of it ; but if he had paid in 
the name of the debtor, the cession would be unavailable, 
at least as against a co-surety or a third party holding a 
mortgage, as decided by the Court of Holland ; and Grotius 
has correctly adopted this opinion, though Groenewegen, 
Voet (46, 1, 30), and other jurists are of a different opinion." 

van Leeuwen (Kotze's Trans., vol. 2, p. 46) says that a 
surety may at all times claim back what he has paid 
from the principal, although the right to do so has not 
been ceded to him by the creditor. But he cannot proceed 
against his co-sureties without first obtaining a cession 
from the creditor of the right which the latter had against 
them. This cession, van Leeuwen holds, may at any time, 
and even after payment, be made by the creditor to the 
surety. Decker considers the rule of the Roman law un- 
reasonable. Groenewegen (De leg. abr. c. 8, 41, 11, 5) 
expresses the opinion " Tntius tainen est a creditore 
actioiium cessicmem adversus confidejuasorem petere ; id 
quod post solutionem et ex intervallo quoqiie fieri posse 
recte {vide Sands de act cess. c. 7, ti. 11 & 12), and Voet 
agrees with liim (Voet 46, 1, 30) where he writes: "Yet 
it is more in consonance with the simplicity of our present 
practice, that the power of proceeding against his co- 
sureties should be open to the surety even without any 
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cession of actions, or at least that he should have a right 
of demanding even shortly after payment that cession of 
action against the co-sureties should be made to him by 
the creditor, although no agreement ^bout cession of action 
was concluded." 

Pothier inclines to the view that the surety who has 
paid the whole debt may, without a subrogation of actions, 
recover a proportion of it from each of his co-sureties, and 
this is also the view of the English law, which holds that 
the right of contributipn from co-sureties is bottomed and 
fixed on general principles of justice, and does not spring 
from contract, though contract may qualify it. 

Lastly, van der Linden (Juta's Trans, p. 122) asserts : 
" After the surety has made payment, and if he has made 
the creditor give him cession of action, he may use the 
latter against the debtor in the same way as the creditor 
might have done. If he has neglected to obtain this cession 
he has nevertheless an action in his own right against the 
principal debtor to recover that which he has paid on the 
latter*s account. He has also the right, if several persons 
have become sureties, to demand from each of them his 
share of the whole debt paid by such surety." 

In the case of Lippert & Co. v. van Rensburg (Buch. 
187Y, p. 42) provisional sentence was granted on a summons 
on a mortgage bond against a surety who was also bound 
as co-principal debtor, though the summons did not tender 
cession of action against the debtor. In Horn v. Loedolff et 
Uxor (1 M. 405), which was followed here, it wfiis decided 
that the plaintiff was not bound to offer either in his 
declaration or summons cession of action to the defendant, 
it being sufficient that he shall make such cession on being 
thereunto required. In the recent Transvaal case, Mitchell, 
Cotts & Co. V. Commissioner of Railways ([1 905] T.S. 358), 
Innes, C. J., said : " When a surety pays a creditor he has 
the right to claim from him cession of his right of action 

I 
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against the debtor. He ought strictly to obtain that cession 
before he pays. But the creditor may say : ' I will not cede 
the debt to you until you pay it/ And the law provides 
when cession is made at the same time the payment is not 
regarded as extinguishing the claim, but as purchasing it. 
Burge says this : * But if on or before making the payment 
he, the surety, requires the cession, and consequently the 
payment is made in consideration of such cession, in this 
case the creditor "is considered not to have received payment 
of the debt, but the price for the sale to him of the action,* 
and he quotes the Digest (46, 1, 36) in support of that 
statement." 
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CHAPTER VII. 

AT WHAT TIME MUST ACTIONS BE CEDED. 
SUMMARY. 

1. As often as an agreement for the cession of actions precedes pay- 

ment, or it is tacitly understood that the creditor will furnish 
the actions upon receipt of the money, then there is no doubt 
that the cession can he effected even after payment. Apart from 
these cases we must distinguish between the following, to wit : 
Whether the action has become extinguished by payment, or 
indeed still remains in existence after payment. 

2, 3. Thus when several persons are equally bound as principals in the 

same obligation and action as co-debtors, no cession of action is 
possible after payment. 

4. It is otherwise when several persons are bound under different 

kinds of obligations or not as principal debtors. 

5. (i.) An example is taken from the law formulated by Papinian 

D. 17, 1, 28. 

6. (ii.) From D. 46, 3, 95, 10. 

7. 8, 9. (iii.) From D. 27, 3, 20; and D. 26, 7, 25. 

10. (iv.) From/). 30, 1,57. 

11. (v.) From D. 20, 6, 8. 

12. (vi.) A surety can demand even after payment cession of actions 

against the principal debtor and co-sureties. 

13. A reply to contrary arguments. 

14. (vii. ) An example is derived from D, 19, 2, 26, 8. 

15. And in conclusion a certain general recapitulation is submitted. 

1. In this place the general and very true rule 
must be observed that actions must be ceded at that 
moment when they are still available ; for in the 
nature of things an action which has been extin- 
guished and destroyed is incapable of being ceded 
{I. Modestinus 76, D. de Solut, I, 1 (7. de contr. judic. 
tut), since a nonentity possesses no properties, as it 
is said. Hence when are we called upon to examine 
the question whether cession of actions can lawfully 
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take place not only before payment but also at the 
very moment of payment, and even after an interval 
subsequent to payment ? From the foregoing rule 
and upon the strongest legal grounds our reply must 
be : as often as an express agreement about cession 
of actions has preceded payment, or it has been 
tacitly understood that the creditor should furnish 
the actions upon receipt of the money, then, without 
doubt, even after payment, cession may rightly be 
effected ; for after receipt of the money the cre- 
ditor's actions still remain intact, and the amount 
paid is considered as the price of the assignment of 
the actions rather than that the action which has 
existed has been purchased/^^ It might indeed be 
said that they (the actions) are now ineffectual, 
since the creditor has now obtained his due, and 
thereby all have been released. But this is not the 
case, says Paul (in I. cum is qui 36, D. dejidejuss,)^ 
for the money has not been received in payment, but 
in a certain sense the liability of the debtor has been 
sold. Papinian confirms this {in I. cum possessor 5 
D. de censib,) by saying, "that what has been re- 
ceived is regarded as the price of the debts sold." 
But when there is no antecedent agreement respect- 
ing the surrender of the actions, must we simply 
decide this by the same rule again, regardless of per- 
plexing and often stupid distinctions drawn by others, 
and say that if the action has ceased through pay- 
ment then it cannot be ceded {d. I. Modestinus)^ but 
that a different rule prevails if the action still 
(1) d. I. Modestinus 76 D. de solut. 
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survives after payment, as will hereafter be made 
clearer than the noonday sun ?* 

2. From this certain firm and unshaken founda- 
tion I deduce the following : when several persons 
are bound equally as principal debtors in the same 
obligation and action, as, for instance, co-debtors (l. 1 
and 2 D. de duohus rets), the action cannot be ceded 
to one against the other after an interval between 
the date of payment and the cession (except if from 
the commencement an agreement for cession of 
action has intervened), for he who has in this case 
paid the entire debt has thereby actually ipso jure 
destroyed and extinguished the whole obligation 
in totOj so that no action remains any longer which 
is capable of being ceded {d, I. 2 et tot. tit D, de 
duohus reis). Hence Modestinus responds in d. l. 
Modestinus : " If, without any stipulation, after pay- 
ment of everything due under and by virtue of a 
tutelage, actions have been ceded after a certain 
interval, such cession is of no avail since no action 
has survived." For in the case of tutors, although 
there are several debtors, yet the obligation is 
common to all ; for their liability is the same and 
arises from the same cause, that is to say, the 
administration. Therefore if one pays in full he 
releases the others ; and when these are discharged 
the tutor, who has paid, in vain claims cession of 

* Huberus, Praelec. jur. civ. et hod. (2, 17, 1, 9), says: 
Tempus, qiw sit facienda cessiOf non est limittUum, si modo fiat 
aiUe, vet a/pud ipsam solutionem^ quando svperest adhuc et vivit 
actio. Manifestum est, cessionem post solutionem ntdlius esse 
momenti nisi in solvendo ita convenerii, ut actiones pra^tarentur* 
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action from the pupil, who now no longer has any 
actions (d. I. Modestinus I. 1 C. de contr. Jud. tut), 
Carolus Molinaeus^^^ has endeavoured, by the aid of 
a huge pile of laws and reasons, to shake these 
principles resting on firm and solid legal foundations, 
but as Ant. Faber^^^ has happily and sufficiently re- 
futed all his arguments we need not go over the 
same ground, but shall pass it over in silence. 

3. But if one of co-debtors is sued for and pays 
the whole amount without urging the exceptio ceden- 
darum actionum, the general opinion, according to 
Barr., et Dd. ad I. cum is D, dejidejuss, Molinaeus, 
m lectione Dolana ad d, I. Modestinus num. 18, is 
that the omission of this exception makes room for 
the condictio indehiti in the same way as if what has 
been paid is not owing. Ant. Faber [d, lib. 11, cap. 
20) justly condemns this opinion, for the reason that 
it cannot be said that the omission to take this 
exception will have the effect of converting an actual 
liability {revera dehitum) into a non-liability (i?i- 
dehitum), since an exception is of such a nature that 
it looks to the right of the person, but not to the 
right of the debt itself (argumento I. quod nomine 8, 
D. de condict. indeh.). And Grivellus {decisione 
Dolana 80) writes that ja co-debtor who has paid in 
full without procuring a cession does not get resti- 
tutio in integrum}^^ 

(2) in lectione Dolana ad d. 1. Modestinus. 

(^) lib. 11 conject. cap. 10 et 11. 

{*) When there is an express or implied agreement preceding the 
payment that the creditor, on receiving the money, should make a cession 
of the action, the cession may be made after the payment. But if there 
be no such agreement, the cession will be valid if the action still 
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4. When several persons are bound under obli- 
gations of different kinds, the action against the 
remaining debtors are capable of being ceded after 
an interval following upon the payment by one of 
them, for the reason that the latter paid in his own 
name in pursuance of his own obligation, and there- 
fore by virtue of this payment the obligation and 
action whereby the rest are bound are not extin- 
guished. ^^^ 

5. For example, if commissioned by me you 
have advanced money to Titius, both Titius and I 
have liabilities, but of a different nature, I upon my 
mandate and Titius upon the loan, and therefore if 
I pay I am looked upon as having paid on my own 
behalf and in pursuance of my mandate rather than 
onbehalf of Titius, the debtor (Z. Papinidnus D. 17, 
1, 28, mandati), the result being, that your action 
against Titius still remains after my payment (cZ. L 
si quid possessor 21) and cession whereof I can 
claim from you by the actio contraria mandati {d. 
L Papinianus et I. Stichum, 95 si mayidatu 10, D, 
solut.). This cession would be impossible if the 
debtor had been ipso jure discharged. {d. L 
Modestinus). The debtor would indeed be deemed 
released by the exceptio dol% were the creditor 



exists. Thus, where two or more persons are equally bound as principals, 
one of them, after having paid the debt, cannot obtain the cession of the 
action. Having paid the debt for which he was liable in solido there 
remains no action. But when one of several, who are bound dispart 
ohligationis genere, has paid the debt a cession of action against his co- 
obligors may be made to him after such -payment, because the action 
still subsists (Burge 3, p. 545). 

(^) 1. si quid possessor 31 tf. de petit, hered. 
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himself to sue hini, for no person ought to receive 
double payment contrary to good faith {L hona fides 
57, D. de Reg. Jur.) ; but if I sue in my own inter- 
ests upon the cession made in my favour by such 
creditor, and not in the interest of the latter, I 
cannot be defeated by the aforementioned excep- 
tion. 

6. So also a tutor, who does not sue his pupil's 
debtor at a time when he is solvent, is liable to 
the pupil for negligence (Z. 2, C. arhit. tut), and 
the debtor himself is also bound to the same 
pupil ; though manifestly under a diflferent obliga- 
tion and action ; the former's liability arises from 
the laws of tutorship, and the debtor's from man- 
date, sale, lease, or other contracts made with the 
pupil by the authority of his tutor or father, if 
living. What then if the tutor is condemned to 
pay for his negligence and does pay the pupil the 
amount due by the debtor whom the tutor failed 
to summon at the right time? The debtor will 
not be discharged, because the tutor did not pay 
on behalf of the debtor, but on his own behalf, 
and on the score of his own want of due care ; con- 
sequently the pupil's action against the debtor re- 
mains unimpaired, and this action he has not only 
the right to cede to his tutor at any distance of 
time after payment by him, but he can even be com- 
pelled by the actio contraria tutdae to grant the 
cession (D. 46, 3, 95, 10). 

7. Similarly, if the minor's tutors, through the 
want of due care on the part of the curators, which 
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renders them liable, have been condemned to pay 
[less than they owed] because by some chance less 
than the amount due to the pupil had been claimed 
from them at the trial, on these grounds the cura- 
tors are liable to the adolescent for damages sustained 
by him by reason of judgment having been given 
against the tutors for a less amount; but in addition, 
the minor has the benefit of restitutio m integrum 
against those tutors personally who were condemned 
to pay a smaller amount ; therefore by the exception 
of fraud the curators will be able to succeed in pro- 
curing that action, if they have not yet satisfied the 
judgment, as Papinian teaches us [D. 27, 3, 20). 
What now if the curators have satisfied the judg- 
ment, that is to say, haVe paid the amount they 
were condemned to pay, will the benefit of restitu- 
tion still remain good against the tutors ? Appar- 
ently not, since according to Ulpian (Z). 26, 7, 25) 
the minor suffers no prejudice who is solicitous 
about unlawful gain rather than compensation for 
damage. It is plunder to exact the same thing 
twice ; restitution, however, is not comparable with 
seizing spoil, but with indemnification and rein- 
statement. But notwithstanding this reasoning 
Ulpian comes to the conclusion {in d, L 25) that the 
minor's remedy of restitutio in integrum as against 
the tutors continues unimpaired, because the cura- 
tors have not paid on behalf of the tutors, but 
for themselves, inasnmch as they were condenmed 
to pay for their maladministration of the trust ; 
and that accordingly the adolescent has the right 
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to make over this benefit of restitutio to his cura- 
tors if he feels so disposed, not indeed with the 
object of reaping the benefit thereof, as he has 
suffered no loss, but that with a cession of this 
right and remedy the curators may recover from 
the tutors of the minor what they have paid to 
the latter in obedience to the judgment of the 
court. 

8. But the question is put, whether the minor 
can be compelled to pass the cession? There are 
some who hold that after payment pursuant to a 
judgment the minor can no longer be so compelled, ^^^ 
and they say that it must be imputed to the cura- 
tors that they did not claim cession of actions by 
pleading the exceptio doli at the proper time, that 
is, before they satisfied the judgment/^^ But it is 
more in accordance with justice, that even if they 
omitted to claim a cession before payment, they 
should be furnished with the same by virtue of the 
power vested in the governor of the province/^^ 
For to whom does it not seem just that they should 
obtain at least this which can be effected without 
expense to the adolescent ? ^^^ 

Cujacius,^^^^ however, is of the opinion that cura- 
tors will secure this bv means of the cu^tio contraria 
negotiorum gestorum. Nor ought the argument 



(*) arg. d. 1. 25 in pr. ibi. nisi forte mandare actiones paratus sit. 
C) Petrus Barbosa ad 1. quia tale 14 tf. Solut. matrini. num. 66 ubi 
plures hujus opinionis citat authores. 

{^) argumento 1. si res obligata 57 fF. de legat 1. 

(») 1. 38 in fin. ff. de evict. 

(^^) argumento 1. 95 § si mandatu ff. de solut. 1. 14 fi'. MaudatL 
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derived from cZ. Z. 25 [read] in a different sense have 
any force contrary to the most manifest equity and 
the accepted reasons of the law. 

9. The case of the fideicomissary heir is not dis- 
similar to the foregoing. Hypothecated property 
has been bequeathed to him subject to an obligation 
on the part of the heir to remove the burden ; if 
now the fideicomissary heir himself pays the amount 
due to the mortgagee, he may even subsequent to 
such payment demand that the action be made over 
to him, inasmuch as his object in paying was not to 
release the heir, but to firmly and incontestably 
secure the property bequeathed to him [D. 30, 1, 
5 7). And although after payment the fideicomissary 
heir cannot by means of any kind of action force the 
creditor to cede the action, yet in consonance with 
equity the magistrate has authority to grant him 
relief. (D. 30, 1, 57, 171 Jin,), and in this manner 
he obtains from the office of the judge what in the 
ordinary action is denied him. 

10. By parity of reasoning, if the possessor of a 
pledge is sued in an hypothecary action by the prior 
creditor and pays him with the object of putting an 
end to the pledge, he is entitled to receive cession 
from the creditor even after a certain period, since 
the payment, made not so much for the purpose of 
discharging the debtor as to extinguish the hypothe- 
cation, does not have the effect of releasing the 
debtor ipso jure, though the exceptio doli alone has 
this effect if by any chance the creditor, who has 
obtained a settlement of the award of the court, 
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should be desirous of exacting the same debt from 
the debtor (Z>. 20, 6, 8, and Z>. 6, 1, 65, and D. 13, 
7, 28). 

Accordingly, after payment, the action against 
the debtor still survives though it is of no avail to 
the creditor who has received his due, but it can 
nevertheless be ceded to the possessor who has the 
right to act upon it/^^^ 

[A person in possession of a pledge being sued 
by a prior creditor, whose debt he pays for the pur- 
pose of discharging the pledge, may afterwards ob- 
tain a cession of action, since by the payment which 
was made for the purpose of not discharging the 
debtor, but of getting rid of the pledge, there is no 
discharge of the debtor. There still, therefore, re- 
mains the action which the creditor may cede 
(7 Sande, n. 10 ; Burge 3, p. 546)]. 

11. So also if the surety has paid you the 
amount which you advanced to Titius, that payment 
does not produce the effect of ipso jure releasing 
Titius or the remaining sureties ; for just as the 
mandator (I. Papinianus 28, D. Mand.) pays on 
account of his mandate, so in this case the payment 
is made on account of the suretyship, and they are 
distinct obligations — the one relating to the debtor, 
which is the principal obligation, and the other 
relating to sureties, which is the accessory obli- 
gation. But though the accessory obligation is 
equally extinguished when the principal obligation 

(^^) Adde Berbosam ad d. 1. quia tale 14 num. 65 et seqq. fL Solut. 
matrim. 
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ceases/^^^ yet the converse is not true, namely, that 
when the accessory obligation is extinguished the 
principal is also at an end/^^^ 

No one ought, therefore, to doubt but that 
the action against the principal debtor or the co- 
sureties can be ceded by the creditor to the surety 
even after payment, and what Papinian says^^*^ con- 
cerning the mandator must be understood as apply- 
ing equally to the surety, since the causa is the 
same in each case — as Petrus Costalius and Jacobus 
Cujacius^^^^ observe. The mandator, therefore, is 
said to discharge the principal debtor, and so still 
after payment has the right to claim cession of 
actions, because he is taken to have paid in his 
own name and on account of his own mandate ; the 
same is true with regard to a surety. For, as 
Cujacius correctly explains {in parat C. de fide- 
juss.): A surety is not a person who promises in 
the name of the debtor,^^^^ but who makes a promise 
to the stipulator in his own name on behalf of the 
debtor. But every man is understood to pay in 
accordance with his contract ;^^^^ a surety can indeed, 
if so minded, pay on behalf of another. ^^^^ But if 
there is any doubt, a person is presumed to have paid 
on his own behalf, that is to free himself from his 



(12) 1, cum quis 38 § de peculio 2 D. de solut. 

(") 1. heres 21 § quod si stipulator 3 D. de fidejuss. 1. in omnibus 43 
D. de solut. 

(1^) d. 1. Papinianus 25 D. Mandati. 

(1^) in comment, ad quaestiones Papiniani. 

(1*) 1. 97 § possum D. de verb, oblig. 

(") 1. Prout. 80 D. de solut. 

(18) 1. indebitum 47 D. de condict. indeb. 



Digitized byCjOOQlC 



142 CESSION OF ACTIONS. 

obligation ; moreover he who pays in his own name 
never releases the debtor/^^^ There are some who 
also confirm the same opinion given in Paul's re- 
sponse/^^ though I believe that in that case there 
was an antecedent agreement about cession of 
actions after payment, which special case I have 
dealt with above (§ 1). This decision is followed 
by many old and modern magistrates/^^^ 

12. Yet, on the other hand, not a few writers 
deny the right to make over actions to the surety 
after payment/^^^ They are influenced principally 
by the doctrine of the Emperor ,^^^ to the effect that 
when the surety pays he releases not only himself, 
but the principal debtor as well, and also by the 
opinion of Ulpian,^^^ who says that when the surety 
is credited with the amount due the principal debtor 
is equally free. • But the payment is still advan- 
tageous, for without doubt by payment and accepti- 



^®) 1. si posseasor D. de condict. indeb. 

{^) in 1. cum is qui 36, D. de fidejuss. 

(2^) ut Bartol. et Castrens. ad d. 1. cum is qui 36. Vincentius de 
Franchis. decis. 55 num. 1, part 1. Matth. Colenis de process, execu. 
tivis part 1 cap. 13 num. 417 et seqq. Carolus Molynaeus in lectione 
Dolana ad d. 1. Modestinus 1. Petrus Heigins, part 1, quaest 38, num. 
10, et seqq. Gerard. Maynard, lib. 2, decis. Tholos. 49. Hugo Donell. 
ad. 1. cum alter 11, C. de lidejuss. Job. Zangerus de except, part 2, 
cap. 16, num. 31, et seqq. part 3, cap. 1, 66. Bagnet. de droicts de 
justice cap. 21, num. 236. 

(^) ut Job. a Grassis in tract, de cess. act. § 6, num. 6. Jacobus de 
Arena eod. tract, rubr. 6, num. 70, et alii, quos citat et sequitur. 
Jacobus Menocb. lib. 3, praesumpt. 143, num. 8, 9, quibus novissime 
adstipulantur Ant. Faber lib. 11 conject. cap. 9. Job. Goddaeus in 
tract, de stipulatione cap. 9, num. 120, et seqq. Hubertus Giphanius ad 
1. cum alter 11, C. de fidejuss. et Mattb. Berlichius conclus. practicab. 
part 2, conclus. 22, num. 65, et aliquot seqq. 

(23) et § 1 Inst. Quib. mod. toll. obi. 

(^) in 1. et per Jusjurandum 13, § sifidejussori flf. de fidejuss. 
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lation of the surety both the principal debtor as well 
as the surety are released, but in divers respects ; 
for the surety is discharged ipso jure and the 
principal debtor by exception {d. I, Papiniunus). 
Neither is there anything new in the statement 
that he who is discharged by means of an exception 
is not ipso jure discharged/^^ 
x/' Again these authorities are not opposed to D, 
46, 1, 39 ; and C. 8, 41, 11, for they do not posi- 
tively deny that the action can be granted to the 
surety at some time after payment ; but they only 
teach us that an action against a surety is not 
maintainable by the surety who has paid, except if 
the creditor has ceded the same to him, nor is the 
question discussed whether the action is capable of 
being ceded after payment. It is quite impossible 
for me to sufficiently comprehend their subtlety, 
nor can I show in any way how by such reasoning 
they arrive at the conclusion that after payment 
by the surety he cannot demand cession of action, 
because the whole obligaton is already extinguished 
and no further action remains ; yet that the creditor 
can, of his own free will, cede the same if he wishes 
to do so. How is it possible for the creditor, even 
if so disposed, to cede where there is nothing to 
cede and what no longer exists in the nature of 
things ?W 



(^) ut patet ex 1. qui res. 98 § mihi Romae 6 1. qui hominen 34, § si 
stipulatus 2, 1. si quis servo 18, 1. cum quis 38, If. de solut. et ibi 
Cujacius tract. 7, ad Africanum. 

(^) d. 1. Modestinus ff. de solut. 
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13. Likewise if a fuller or tailor has lost clothes 
by theft, and upon the actio locati being brought 
pays the value to the owner, the thief will not be 
released ; for the payment is understood as having 
been made upon his own contract and negligence, 
and not with the legal intention of releasing [the 
thief from liability.] Moreover it is an universal 
principle that whenever any person pays in his own 
name, other persons who are liable under different 
obligations are not discharged/^^^ Therefore, even 
after he has satisfied the owner, it is of necessity 
incumbent on the owner to cede his claim for the 
restoration of his property {vindicatio) or his action 
for the pecuniary equivalent (condictio) (Z>. 19, ,2, 
25, 8). Very many examples of the same kind can 
be adduced. 

14. From the foregoing I draw the following 
general conclusions : As long as the person paying 
can [thereby] extinguish his obligation or free his 
property from a burden, he is not presumed to have 
paid with the object of releasing another ; because 
in cases of doubt a person is supposed to pay in his 
own behalf rather than for another. 

But if anyone pays on behalf of one, for whom 
neither he nor his property is obliged, then no other 
surmise is possible than that his intention was to 
dissolve the obligation of the true debtor. The 
same rule applies if he was bound equally as prin- 
cipal debtor with the debtor on whose behalf he 

P) 1. si quid possessor 31 fF. de petit, haered. 1. 19 § 1 ff. de condict. 
indeb. 
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has made payment; and therefore as soon as he 
pays he must be careful to procure cession of ac- 
tions, lest thereafter he may apply for it in vain ; 
or at all events before paying he might stipulate for 
cession of actions. Carolus Losaeus has otherwise 
dealt with and elucidated this question [lib. 2, de 
deguerpissement, caj[>, 8, ?mm. 25, (?^ seqq.). 



Digitized byCjOO^lC 



14G CESSION OF ACTIONS. 



CHAPTER VIII. 

WHAT IS THE NATURE OP THE ACTION WHICH BY VIRTUE 

OF A CESSION MAY BE TRANSFERRED TO A CESSIONARY. 

SUMMARY. 

1. What actions are there ? 

2. What the netiones vtilis ? 

3. There was formerly a difference in the mode of suing. 

4. But this difference has now heen abolished. 

5. The direct and equitable actions have at times the same legal 
effect, at other times the latter are preferred* to the former. 

6. It is shown that no correction must be made in D, 3, 3, 27, 1, as 
against the view of Ant. Faber. 

7. When cession is effected without mandate, only the actio ntilis 



8. And this from every cause by which property is wont to pass ac- 
cording to civil law— opposed to the doctors, 
a, 10, ll. Replj^ to the two-fold objection. 

12. There is a heated discussion among doctors whether this action is 

*' dative" or ** native." 

13. Although this distinction is obviously absurd. 

14. Even admitting it, it is shown that this actio utilis can be said to 
be both " dative" and ** native" in different raspects. 

15. Not only the actio utilis in personam but also in rem is transferable. 

16. Which can be extended even against the owner himself, who has 
ceded. 

17. The form of proceeding in the actio ntilis in rem. 

18. The actio ntilis is peculiar to the cessionary who must assert the 
same in his own name. 

19. By mandate the exercise of the actio directa passes in addition to 
actio utilis, 

20. The cessionary or mandatory in rem suam can at pleasure sue by 
either, i.e. by the directa or by the utilis actio. 

21. Although a number of commentators and Ant. Faber lay down 
a different rule. 

22. 23. This opinion is refuted. 
24. Reply to objections. 

25-30. The actio utilis is frequently more advantageous than the actio 
directa in practice. 

31. When the principal action is ce<led the accessary actions pass like- 
wise. 

.32. Doubts which appear to be in opposition are removed. 

33, The accessary action acquired after cession effected does not pass. 
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34. And moreover we must distinguish whether the principal action is 
transferred in accordance w^itli a preceding agreement or hy opera-* 
tion of law. 

.35. A reconciliation hetween D. .36, 1, 73 ; D. 13, 5, 22 ; and D. 46,. 1, 
21. 

36. The praetorian action is either decretal or edictal. 

37. The emendation hy Ant. Faher is rejected (Z>. 13, 5, 22). 

38. Likewise that of D. 36, 1, 73. 

So far we have seen to whom and by whom and 
which kind of actions can or must be ceded and at 
what moment. It remains for us to examine the 
effect of cession, when in the first place we are con- 
fronted with a discussion of this question : what 
kind of action may be transferred by virtue of ces- 
sion \ In consequence of a cession sometimes only 
an (xctio utilis and sometimes both the actio utilis 
and actio directa are available. 

1. '^In order to understand this more fully, it is 
necessary to briefly touch on the distinction between 
direct and equitable actions. Direct actions (which 
are also styled common, ordinary, and legal actions) ^^^ 
are those which may flow from the words and inten- 
tion of the statute, or froii^ direct, manifest, and 
established law ; equitable actions, on the other 
hand, are those which are given for the sake of 

*Huberus (Praelectiones juris Romani ethodierni^ part 2, 17, 
1, 5) explains the difference between actio directa and actio utilis 
as follows: Directa est, quando cessionarius projitetur mandatum, 
sive nomen cedentis ponat in fronte libelli, suumque inandatum 
exhibeaty vel etiam suum nomen praeponat, addita qualitate man 
datariiy vel procuratoris in rem, suam : Utilis actio est, quando 
mandati nulla fit mentio, sed tituli tantum venditioni^, donationis 
similisque, 

(^) 1. si uRufructus 22 § ult. D. de aqua pluv. arcend. 1. 1 § pen. et ult. 
D. de superficieh. 1. cum quidam fiUum 46 in fin. D. de hered. instit. . 
si servus navem 42 D. de furt. 1. cum res 5 C. Si alien, respign. Vide 
Fr. Poletura lib. 3 Fori Romani cap. 2» 

k2 
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utility, when the words and intention of the statute 
fail to meet the case, after the model of and re- 
semblance to direct actions. 

2. For when by strict law the direct action fails, 
then expediency demands that the equitable action 
shall be allowed conformably to the edict of the 
praetor, the interpretation of the jurisprudentes, or 
the rescripts of the Emperor. 

3. There was formerly a difference in the legal 
mode and practice of bringing these actions, inas- 
njuch as a ceremonious form of procedure was 
observed in direct actions, but not in equitable 
actions. ^^^ 

4. But at the present day this difference is 
almost completely abolished since all judicial pro- 
ceedings can be extraordinary, that is to say, every 
action can be set in motion without employing the 
orthodox method {extra ordinem) now that the old 
forms have been abolished.^^^ 

5. With regard, however, to the effect of each 
action, although in many respects their operation is 
identical, yet in some instances the direct action, e.g., 
the rei vindicatio puhlidanae {D. 6, 2, depuhliciana 
in rem actione) was preferred to the equitable, and 
mce versa, as in D. 3, 3, 55 and 27. The concluding 
words of which paragraph {D. 3, 3, 27, 1), " while 
the direct [action] must be entirely wiped out," 
have been added by Triboniari contrary to the 

C^) De quibus forniulis vide Barnabani Brissonium lib. 5 formular. pag. 
4.S0 et Andream Alciatum ad 1. pecuniae 178 § actioiies if. de verb signif. 

(•"') 1. 1 C. form, et impet. subl. Jacob Cujac. lib. 15 obs. cap. XI. 
Ant. Contius lib. 1 subseciv. quaest. cap. 10 num. 6. 
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principles of the law, and for this reason Ant. 
Faber {lib. 12, conject. cap. 4) thinks they ought to 
be struck out. 

6. In my opinion this is unnecessary, for they 
can refer to what precedes, so as to signify that 
certainly the actio utilis must be given in accordance 
with a stipulation to the principal. The praetorian 
action belongs to the agent, though the direct action 
is wholly denied to him. For this action cannot be 
brought by the principal except it be ceded to him 
by the agent, since it is inseparably united with the 
contracting parties. 

7. Having thus premised these particulars we 
must understand that only the actio utilis passes 
when without a mandate, in other words, by the bare 
intention, cession takes place upon a just and suffi- 
cient cause, as when a person has sold his action,^*^ 
when he has bequeathed ^^^ or donated ^^^ it, given it 
by way of dowry ,^^^ or in payment,^*^ or by way of 
pledge.^®^ 

8. Apart from these special cases the doctors 
deny that the actio utilis is transferred without 
mandate pursuant to a previous contract. In this 
I do not concur, but I aver generally that from 
every cause which the civil law recognises for the 
transfer of property, any duly acquired action what- 



1. postquam 7 cum 1. seqq. C, de liered. et act. vend. 

1. ex legato 18 C. de legat. 

1. illam 33 C. d« donat. 

1. 2 C. de obi. et act. 

1. 1 et 2 C. de obi. et act. 

L cum convenit 20 D. de pign. d. 1. 7 C. de herod. vel act. vend. 
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soever can pass to another person without mandate 
to this extent, that by means of the actio utilis he. 
may have the question tried judicially, if the creditor 
is so minded, as to Whether the action is ceded to 
him on legal grounds {ex causa),. But that the 
equitable action is transferred by a cession made 
without a mandate, was first introduced in the case 
of purchase by a constitution of the Emperor Pius,^^^^ 
which thereafter other emperors and jurisconsults 
extended to similar cases,^^^^ for the purpose of pro- 
viding greater facilities to commerce. For when 
an action has been sold, giv^n by way of dowry, or 
in payment, or as a donation, all these transactions 
would frequently be useless and commerce hampered 
if nothing were to pass to the man who had received 
cession of action in the aforementioned modes, unless 
such actions had previously been granted to him by 
mandate. And assuredly since this rescript of the 
Emperor Pius has been extended to legacies and 
donations, who can doubt but that in reciprocal 
contracts based upon legal consideration (onerosis), 
in which the contracting parties have made their 
own terms concerning the transfer of actions, ' the 
same duly pass to the cessionary, although they 
have never been specially assigned by mandate. 

9. Paul's statement is not in conflict with the 
foregoing (in L 3 D, pro socio), where he says that 
when a partnership of all goods [omnium bonorum) 
has been formed the debts remain in the former 



(1") 1. si cum emptore 16 tf. <le pact. 

('^) tl. 1. postquaui 7 cum aliis similibus C. tie hered. vel act. vendit. 
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position, and therefore the actions must be furnished 
mutually. For this is not an unqualified statement, 
as in that ease ^^^^ debts are compared to the remain- 
ing goods comprised in the partnership of all goods, 
the property in which is shared absolutely by the 
partner ; since by legal fiction tacit tradition is 
deemed to have taken place. It is different with 
regard to debts, which always remain in the same 
position and cannot be severed froo) the owner — no 
more than the soul from the body, as a glossator 
says,^^^^ and which are therefore so inseparably united 
with him that they may never be disjoined except 
by real or fictitious payment. Paul's statement, 
therefore, that the debts remain in the same con- 
dition must be understood as referring to direct 
actions. For the equitable actions which never 
existed prior to the contract of partnership cannot 
be said to remain in the same condition. And 
surely as the actio utilis is available in cases of 
donation and bequests, as we have previously men- 
tioned, without the intervention of a mandate, it 
would be most unjust when a universal partnership 
has been entered into which also embraces debts, if 
the actio utilis were not open to the other partner 
without express mandate. 

10. In the same tenor we can reply to another 
quotation from Paul.^^^^ Says the jurisconsult : " If 
Stichus when manumitted has not been deprived of 



i}^) ut apparet ex 1. 1,2, 3, ff. Pro socio. 
(^^) ill 1. si quis ergo tf. de peculio. 
(") in 1. si Sticho 53 ff. de Peculio. 
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his peculium, he is deemed to have the necessary 
consent [to retain it], but he has no right to proceed 
against his creditors without a mandate in respect 
of the actions." This must be accepted as referring 
to direct, but not to equitable actions which a donee 
can set in motion in his own name even without a 
mandate. 

11. Now, we are very probably correct in saying 
that the actio iitilis cannot be applied in precisely 
the same manner to donations as to other transac- 
tions. But at the present day, in accordance with 
a constitution of Justinian,^^^^ that subtle notion 
must be banished, and so just as the purchaser of 
debts so also the donee of a debt has the privilege of 
resorting to the actio utilis. Lastly, from Justinian's 
reference to the former difference in the cases of 
donation and purchase, it is sufficiently evident that 
the same principle governs other transactions and 
contracts as that contained in the constitution of 
Emperor Pius in reference to the case of purchase. 

12. Further, the doctors distress themselves a 
great deal over an unintelligible dispute as to 
whether the actio utilis is *' native" or ** dative." 
They speak of actions as *' native " when they arise 
from a contract or some other adequate legal cause, 
while those are " dative " which, as they cannot so 
arise owing to the absence of such a cause, are given 
by the praetor or by legal authority. ^^^^ 



(^') in 1. illam subtilem 33 C. de donat. 

(^®) Udalricus Za^iiis lib. 2 singul. respons. cap. 5 Hyeroniinus Torniel- 
lu» ill tract, de utili et directa actione. 
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13. Modern writers assert that our interpreters 
pronounce this division of actions as absolutely 
ridiculous, and that it rests on no legal basis ; that 
in reality the origin of the error is derived from 
those words '' actionem daho " or '*no7i daho'' which 
were employed by the praetor when publishing his 
edict on white tablets in the days of antiquity ; but 
that our law speaks indiscriminately of an action 
being given or issuing, and that the praetor often 
said, "I shall give judgment or an action," when by 
the civil law an action was disclosed or by the law 
of nations an obligation was created/^^^ For the 
praetor's declaration that he would give an action 
[does not mean] that he introduced the same de-novo, 
but that he prescribed the forms thereof and granted 
the power of suing upon it. 

14. But assuming, for argument's sake, that there 
is such a distinction between '* native" and ''dative' 
actions, as the doctors maintain (the latter being 
those which have no adequate antecedent foundation, 
that is, a contract giving rise to the action, while 
the latter are occasioned by some preceding trans- 
action,), I think that the following reply must be 
given, namely, that this actio utilis is a " native " 
action in respect of the cedent who has sold, paid, 
bequeathed, &c., because here a transaction precedes 
whence it arises; but in respect of the debtor against 
whom the cession is made, the action is ''dative," 
as no transaction or contract between the cessionary 



(^^) lit in 1. 1 D. CommcKl. 1. 1 D. depos. 1. 1 ff*. de serv. conupt. 1. 1 ff* 
de vi etvi armat. 
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and himself has intervened, since an action may be 
ceded even without the knowledge and consent of 
the debtor/^«> 

15. Furthermore, not only the actio utilis in 
personam^ but also the actio utilis in rem is trans- 
ferable by cession when, namdy, the real action is 
sold, donated or ceded in any other manner. There 
seems to have been a doubt formerly whether in 
regard to cessions of actions the actio in rem differs 
from the actio in personam. The reason for the 
doubt was that no dominium on which the a^tio in 
rem depends passes by bare cession or sale, but by 
tradition. But an obligation which gives rise to an 
actio m personam does not have the effect of tra- 
dition. However Justinian has removed this doubt, ^^^^ 
and has determined that either action, if sold, shall 
pass to the purchaser, and that hence the actio utilis 
shall be given to him. .For each species of action 
is a right and is therefore capable of cession. Nor 
is the assertion that the action in rem belongs solely 
to the owner, opposed to this ; for this must be 
understood as applying to the direct action, not to 
the a^tio utilis ; and the principal signification of 
these words is that the cessionary is not owner, be- 
cause an action cannot be termed "utilis'' which is 
granted when the words of the law are silent. ^^^ 

16. The form of suing in the said real actio utilis 
is as follows : the cessionary claims that the farm. 



(18) 1. 1 C. de novat. 

(1^) in 1. ult. C. de liaered. et act. vendit. 

{^) § ult. Instit. de lege Aquilia. 
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e.gr., the Senipronian, belongs to Titius by right 
of ownership, and that Titius has ceded to him 
all his legal rights, wherefore he prays for judgment 
establishing his right to the farm, and that the 
possessor thereof may be ordered to restore the same 
to him/2^> 

17. In this connection the doctors investigate the 
question whether the said actio utilis in rem can be 
brought by the cessionary against the owner him- 
self who has ceded it ; and the better opinion is that 
it can (Z). 6, 1, 63), if the defendant has been sued 
in an action for the vindication of certain property 
and has paid the plaintiff the value of the property 
claimed, the possession of which he has lost through 
his [the defendant's] own fault, then the plaintiff is 
compelled to cede his own action, to wit, the rei 
vindicatio, or if he does not cede it then the praetor 
grants him the utilis rei vindicatio, to wit, the puhli- 
ciana. By means of this action he has his remedy, 
even against the owner, if he has obtained possession 
of his property after accepting payment of its value. 
Alexander Trentacinquius (lib. 2 resoluL tit de 
actionib. resolut. 6) has entered very fully into the 
question. 

18. Lastly, the said utilis a^tio, which is trans- 
ferred by cession, becomes the sole property of the 
recipient, for the cessionary is said to hold it in his 
own name. ^^^^ Wherefore the cessionary is required 

(^) ut scribunt Bart, in 1. si ager 50 et in 1. si culpa 63 ff. de rei vuidic. 
Bald, in 1. ult. C. de hered. vel act. vendit. et. in 1. C. de obi. et. act. 
Pet. Barboi^a ad 1. si alieuani 11, nuni 63, tt". solut. niatrini. 

('•") d. 1. ult. C. de hered. vel action, vend. 1. ult. C. si fisc. vel privat 
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to advance it in his own name in the court and to 
mention himself in his declaration. 

19. When a mandate enters into the cession the 
exercise of the direct action passes to the cessionary 
in addition to the equitable action. I say the exer- 
cise passes, since the direct action itself remains the 
peculiar property of the cedent, nor do the rules of 
law suffer the same to be transferred to another in 
legal forui and become his property, whether it be 
in rerriy for such action belongs solely to the owner, 
or in personam^ the nature of which is that it cleaves 
to the body of the creditor. ^^^ Add to this that 
the personal action originates from contract or delict, 
which are facts and personal matters; therefore that 
person alone has the personal action who has in 
reality contracted, or who is prejudiced when he 
transfers it to another person, while that person, 
who has not contracted or is not prejudiced, is 
certainly incompetent to employ the direct action 
in his own name. Therefore the cessionary brings 
and exercises the direct action in the place of, and 
by virtue of, the mandate of the cedent, as a pro- 
curatm* in rem sucmiS^^^ Accordingly in the. said 
direct action he must advance, bring his action, 
prove his case and draw his declaration in the place 
of the cedent, as Baldus rightly points out.^^^ 

20. But we have to note especially that when 
actions have been made over by mandate, the pf^o- 

(^) 1. ita tamen 27 § qui ex Trebelliani 1. cum hereditas 49 1. si heres 
70 D. ad. S.C. Trebell. 

(2^) 1. ult. C. si lisc. vel privat. 1. qui stipendia 9 C. de procurat 
('-*) in 1. vir rexori D. de donat. inter vir. et uxor. 
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curator in rem suam or the cessionary can employ 
the direct and equitable actions equally, but in such 
a manner that he can bring the latter in his own 
name, while in the case of the former he can only 
move in the stead of the cedent. 

21. Although this is correct, yet a host of com- 
mentators have held a contrary view, that the direct 
and equitable actions never unite at the same moment 
in the person of the mandatory, but that by the 
direct action, as being considered the more important 
and principal, the actio utilis being of less conse- 
quence is obliterated,^^^ and that the direct action 
only as long as it can be exercised is open to the 
mandatory ; but it is only when it ceases to be 
available that the subsidiary equitable action is 
accorded to the mandatory. ^^^^ 

22. The opinion of these men is clearly disproved 
by Ulpian's response (Z). 3, 3, 55), where it is said 
that an agent who has been so appointed in his own 
interests has undoubtedly actiones utiles in his own 
name, and likewise the a^tio directa in the name of 
the mandator. 

23. The rescript of the Emperor Gordian^^^ tends 
rather to subvert than to confirm the opinion of the 
doctors, by which rescript we are told that when the 
direct action lapses by the death of the mandator 

(28) argumento 1. si reus 13 D. de duob. reis, et 1. si duob. 93 D. de 
solut. 

(27) argumento 1. 1, C. de obligat. et. act. ubi Doctores, Jacobus de 
Arena in tract, de act. cess. num. 66, Job. de Grassis, eod. tract. § 5 num. 
3 et alii, quibus novissime adstipulatur Ant. Faber lib. 12 conject. cap. 
2 et 6. 

(28) in d. 1. 1 C. de oblig. et act. 
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the actio utilis is available if the creditor has died 
heirless. For these words must not be understood 
in the sense as if the cictio utilis is now for the first 
time available as a subsidiary measure, as the doctors 
say. For, as Azo wrote in times past, it is found in 
a rescript on the subject of the contract of purchase, 
as appears from the words *' when a certain sum of 
money has been given " ; but when a debt is bought 
it is certain law that, according to the rescript 
of the Emperor Pius,^^^ the actio utilis arising 
from the contract itself is forthwith conceded to 
the purchaser. Therefore when the creditor who 
mandated the actions has died without leaving 
an heir, the actio directa indeed disappears ; but 
the actio utilis, which has arisen previously from 
the contract itself, remains. A glossator, whom 
the commentators follow, imagines that in this 
case the contract was innominate, and that the 
money was indeed paid, but in a sealed bag, as if 
this were a special case ; and moreover he assigns 
a special law to the surety. Nonsense. However, 
we shall deal more fully with this law in the final 
chapter. 

24. The texts,^^^^ on which Antonius Faber 
principally relies, have nothing to do with the 
present question. For these writers demonstrate 



(^) 1. si cum emptore 16 D. de pact. 

(^) 1. si reus 13 D. de duobus rMs. 1. si duo 93 D. de soiut. 1. si 
debitori 50 D. de fidejuss. (de qnamm legum intellectu, vide Jacob. 
Cujac. lib. 15 obs. cap. 11. Ant. Fabrum lib. 1 conject. cap. 5 et lib. 8, 
cap. 4. Hartiiian Pistor. lib. 3 quaest. jur. quaest. 11. Elbert Leonin. 
(ib. 1 Emendat. cap. 3). 
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only that the actio Jtdejussoria [action of surety- 
ship] is destroyed by the principal [action] as 
being the greater and wider; but it does not by 
any means follow therefrom that the actio ^utilis 
is removed by the actio directa, nor does it fol- 
low that both actions cannot unite in the same 
person and at the same time. For the direct 
action is not more comprehensive than the equit- 
able action, but when we consider the effect 
in reference to execution, both are of the same 
force.^^^^ 

25. Indeed it is often more advantageous to sue 
by the actio utilis than by the actio directa. For 
the plaintiff in the latter case is bound to defend 
the cedent in respect of a claim in reconvention,^^^^ 
but it is otherwise in the former case [vide infra, 
cap, 10). 

26. The direct action is likewise extinguished if 
the cedent dies before litis contestatio without leaving 
an heir, but the a^tio utilis survives.^^^^ 

27. The cessionary when suing by means of a 
direct action must also produce to his opponent 
before litis contestatio the particulars of the instru- 
ment of cession, so that the case may be properly, 
disposed of, and he may be empowered to have 
recourse to other actions in the name of the con- 
senting cedent ; but it is otherwise if he brings the 
actio utilis J for in this case the instrument of the 



(^1) 1. actio 47 fF. de negot. gest. 

(*^) 1. si servum 33, § final IF. de procurat. 

(^) 1. 1 C. de obi. et act. vide infra, cap. ult. 
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cession enters • into the merits of the ease rather 
than into the technicalities/^^ 

28. Besides the personal exception which is 
opposed to the cedent is also opposed to the ces- 
sionary when suing upon the actio directa, though 
it is not advanced against him when suing upon the 
actio utilisy because an exception must be adapted 
to the nature of the action to which it is opposed 
{vide infra, cap. 13). 

29. To these cases must be added, if there exists 
elsewhere a statute allowing the compromise of a 
suit between married persons, the husband may cede 
his action to a third person ; when the cessionary 
sues by the direct action, the defence is properly 
pleaded that the matter must be compromised, be- 
cause in direct actions the cessionary steps into the 
place of the cedent ; it is different if he proceeds by 
the OjCtio utilis, because he is not the husband.^^^^ 

30. Lastly, whenever the cessionary litigates 
with the cedent in respect of the a^tio utilis which 
he brings in his own name, he is preferred to the 
possessor of the actio directa ; ^^^^ but if there is any 
doubt the cessionary is taken to have sued in the 
mode more advantageous to himself ^^^^ 

31. It must further be noted that when a debt 
is ceded it is not only the principal action which 



(**) ut volunt Boerius decis. 10 Tholosana decis. 295 et Guido Papae 
decis. 561. 

(^) Matth. de afflictis decis. Neapolit. 74. 

(^) 1. procuratore 55 D. de procui-at. vide infia cap. X. 1 num. 4 et 5. 

(^) secundum Bald, in 1. ait praetor § si quis D. de fidejuss. et 
Boerium d. decis. IQ num. 3. 
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passes to the cessionary but also the accessary 
action, which is of the nature of an adjunctive and 
sequel, like the action upon suretyship and hypothec 
or for the recovery of pledges/^^ 

32. A doubt seems to have arisen from the fact 
that although anyone has sold a debt, he is never- 
theless bound to furnish the hypothecary action or 
the right of followilig up the pledge {d. I. emptort). 
But would this be superfluous, if by the mere fact of 
the sale of the debt or by giving the same in pay- 
ment, an hypothecary action were transferred ? 

The Emperors would further add,^^> though 
without any efifect, after the words "the giving 
in payment," the following words : " and has 
appointed you agent in your own interest." This 
doubt must therefore be removed in such a 
manner that what Paul prescribes ^^^ with re- 
gard to the necessity of furnishing the right 
to follow up a pledge refers to the exercise of the 
actio directa. Similarly those words " and has ap- 
pointed you agent in your own interest "^^^^ do not 
signify that the cession and conferring of the 
hypothecary action are so necessary, that the pur- 
chaser of the debt or he to whom the debt has 
been assigned in payment cannot seek to recover 
by means of the actio ittilis, but they refer to the 
transfer of the exercise of the direct hypothecary 

(*) argumento 1. in solutum 6 cum 1. seqq. C. de oblig. et act. 1. 
emptori 6 if. de hered. action. Nebusant. 2. Menib. 5 princip. num. 23 
Boer, decis. 335. ef. Huber, Heedensdaegse Rechtsgeleertheyt 3, 13, 31. 

(^) in d. 1. si in solutum. 

(^) in d. 1. si in solutum. 

(^) in d. 1. si in solutum. 

h 
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action. For from the sole fact of the purchase or 
the giving in payment without mandate, not the 
directay but both the principal as well as the 
accessary utiles actiones are transferred. This is 
openly declared by the same Emperors ^^^^ to be 
correct when they reply that when a debt has been 
sold to me the right of following the pledge up must 
be assigned to me. 

33. The foregoing remarks apply to the hypothe- 
cary action which the cedent could employ at the 
time of the cession, but not to that which flowing 
from the principal obligation accrued to the cedent 
only after the cession. For the latter does not pass 
without a new cession except if some other agree- 
ment has been made, for example, if the contract 
contains a clause to the effect that the cedent shall 
cede all actions which he has in respect of the 
subject matter or which he expects to have. This 
is the view of Nicolaus^*^^ and others.^*^^ 

34. Finally, the assertion that when the princi- 
pal action has been ceded the accessary action follows 
as a natural consequence, applies when the princi- 
pal action is transferred pursuant to some antecedent 
agreement ; for we construe such agreement by the 
apparent intention of the contracting parties,* when 
it is clear that the principal action has been ceded 
together with the entire cause and accessions. But 
when the law transfers a principal action, the 

(^) in 1. si a creditore 7 C. de hered. et act. vendit. 
(*») d. decis. 335. 

(**) et Alexander Trentacinquius lib. 2 variar. resolut. tit de actionib. 
resolut. 5 num. 10 et Negusantins 3 Memb. 5 princip. num. 23. 
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accessary action is not invariably deemed to have 
been transferred, for the reason that the law as far 
as possible fixes certain limits beyond which we 
cannot extend it. For example : the law has made 
no provision for the transfer by the heir to the 
fideicommissary heir of other actions than those 
relating to the inheritance, ^.€., which were initiated 
by the deceased and were found among his effects ; 
wherefore it is possible that a principal action may 
be inherited, while an hypothecary or fidejussory 
action may not be inherited though acquired by the 
heir after a long interval when the pledges and 
sureties have been received as part of the inherited 
actions from the debtor. The former, therefore, is 
transferred by law, while the latter must be ceded 
and transferred by the heir.^^^ 

35. Paulus^*^^ and Africanus ^^^^ appear to be 
opposed to this view when they state that if 
the personal action has been transferred to the 
fideicommissary heir the accessary action, though 
not inherited, also passes to him ; for example, if 
the debtor of the estate has undertaken to pay the 
heir or has given him a surety. This doubt must 
be removed in the following manner : non-inherited 
actions which accede to the inherited actions are 
transferred to the fideicommissary heir not by virtue 
of the senatus-consultum Trebelliani, but by cession, 
since the heir is compelled to cede such actions,^^^ or 

(*^) 1. si heres pecuniam 73 in pr. D. ad SC. Trebell. 
(^) in 1. si post constitutam 22 D. de const, pecun. 
(^^) in 1. si heres a debitore 21 in pr. D. de fidejuss. 
C***) d. 1. heres pecuniam, 

l2 
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if no cession has been effected they are granted by 
order of the praetor. For when the personal action 
has been transferred to the fideicommissary heir, 
these actions remain in the same condition with the 
heir, but without benefit or advantage, since the 
praetor denies him these actions, which for sound 
and equitable reasons he has assigned to the fidei- 
commissary heir.^^^^ 

36. The praetorian actions are of two kinds, 
edictal and decretal. The edictal, which is capable 
of being exercised by virtue of the edict of a praetor, 
and thus by the written law, is granted by the 
praetor extrajudicially without following the ordinary 
judicial procedure. The decretal, however, is not 
granted in terms of any part of the written law, 
but it is in the discretion of the praetor to grant it, 
upon judicially investigating the case, as a last re- 
source, for good and equitable grounds when even the 
action of fraud fails.^^^ Thus in a submitted case, 
no cession being effected, an action is decreed by 
the praetor in favour of the fideicommissary heir 
in accordance with PauFs decision ^^^^ where he 
says : '* but it is preferable that the cession be 
decreed in favour of the fideicommissary heir or to 
the successful party." 

37. Antonius Faber (lib. 15. conject, cap, 5) 
does not apply these words to the said decretal 

(**) d. 1. si post constitutam 22. 

(^) 1. si finita 15 § eleganter 28 D. de damno infecto 1. damno 18 § ult. 
D. eod. 1. si unius 17 § ait praetor 10 D. de injur. 1. penult, ff. de acqnir. 
hered. 1. 3 § ego 3 ff. de vulg. et pupill. subst. 

(«) in d. 1. si post 22. 
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action, but he wrongly, as is usual with him, 
ascribes them to Tribonian, being actuated by the 
reason that the transfer of an action by virtue of 
the senatuS'Consultum Trehellianum other than the 
inherited action is dehors the principles of the law. 
Anyone will consider it strange why Africanus 
should have said^^*^^^ that when the inheritance 
has been restored the action against the surety, 
because non-inherited, remains in its former con- 
dition ; that, however, since it may speedily come 
to naught it passes to the fideicommissary. But 
this is the apparent meaning of these words of the 
jurisconsult, that when the inheritance has been 
restored and the personal action transferred, the 
action on the suretyship remains in its former con- 
dition, that is, it does not perish or become ex- 
tinguished, but ipso jure survives to the heir by 
whom it must either be ceded to the fideicommissary 
heir or ordered by the praetor to pass to him with- 
out cession/^^^ 

38. Whence again it appears on reference to 
the said Faber {d. loco) that the supposed state- 
ment of Marcellus ^^^ is not correctly rendered, and 
that the following entire passage ('^ yet he possesses 
an action against the heir for the cession to him of 
the action to enjoy the advantages of the pledge ") 
is imputed to Tribonian's ignorance, as if the reason 
of the law does not tolerate the continuance of the 

(*^) in d. 1. heres a debitore 21. 

(**) ut docet Jacobus Cujacius tract. 7 ad Africanum in d. 1. heres a 
debitore 21. 

(5*> in d. 1. si heres 73 ff. ad SC Trebell 
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hypothecary action in the person of the. heir after 
the personal action has been transferred by the 
TrebeUian law, and application for cession of action 
would thus be made in vain when no action survives 
to the heir. But Africanus removes this objection 
in unmistakable terms ; ^^^ for there, too, the obli- 
gation of the surety seemed to have been nullified 
and extinguished when the inheritance had been 
restored, as if it could not remain with the person of 
the heir in whom the principal action, which has 
been transferred to the fideiconiniissary heir, does 
not continue. But Africanus replies that the obli- 
gation of the surety remains in the former position, 
that is to say, it is not nullified or extinguished, 
but remains with the heir to be ceded by him or to 
be decreed by the praetor in favour of the fideicom- 
missary heir. What Africanus here lays down 
concerning the obligation of the surety he ought to 
apply to the i^iynus and any other accessary obliga- 
tion. But why the accessary action still remains 
and subsists with the heir when the personal action 
by virtue of the senatus-consultum has been trans- 
ferred can be accounted for by the following reason : 
because by the senatus-consultum there is no trans- 
fer of the principal actio directa itself but of the 
actio utilis only, the di7*ecta remaining in the power 
of the heir, but without any benefit to him/^^ By 
means therefore of this directa actio, which continues 



(*5) in d. 1. heres a debitore. 

(^) JJ restituUi cum § sei^q. In.st. do tideicomnii^s. hered. 1. 1 § sublata, 
1. ita taiiicn 27 § ex Trcbelliano. 1. heres institutuw 70 D. Ad SC. Trebell. 
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with the heir, the accessary action is maintained so 
that it does not become extinguished, but still 
remains ipso jure in the person of the heir by whom 
it is effectively consigned to the fideicommissary 
heir.<^^> 



NOTES. 



Voet (18, 4, 12) says tliat though the purchaser can 
sue by the actio ivtilis even without a cession (C, 4, 39) 
nevertheless the actiones directae, principal as well as 
accessary, must be transferred by the vendor, 6.gr., those to 
realise pledges or to proceed against sureties, whether the 
pledge was created or the sureties become bound before or 
after the sale of the debt. 

If the vendor cannot give a mandate of action, an actio 
utUis in his own name is competent to the purchaser 
(Warnkoenig, Inst. Jnr. Rom. Friv.y sec. 885) that is to 
say, an action allowed by the judge, in equity, analogous to 
the a^tio directa which lies to the creditor on the contract 
under the Jus Civile. The cessionary might bring his 
actio utilis in his own name, but the actio directa must 
have been brought in the name of the cedent, even when it 
was accompanied by the muMdatum or appointment of the 
cessionary to be procurator in rem snam (Burge, vol. 3, 
p. 547, citing Voet 18, 4, 15 and 16.) Such nutndatum was 
irrevocable. The actio utilis belonged to the cessionary, 
and might be prosecuted in his name, whilst the direct 
action belonged to the original creditor or cedent, and might 



{"'') d. 1. herej? peciiniani. 
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be prosecuted in his name, unless the cessionary had already 
commenced a suit against the debtor, or had received pay- 
ment from the latter on account of his debt, or had given 
intimation to him of the cession (Vinnius, 4, 6, 9 and C. 
4, 10, 1 and 2. Huber, HeedensdarCgse Rechtsgeleertlieyt, 
3, 13 30). 
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CHAPTER IX. 

WHAT IS THE FORCE AND EFFECT OF ACTIONS TRANS- 
FERRED BY MEANS OF CESSION. 

SUMMARY. 

1. Whatever right belongs to tlie cedent passes to the cessionary. 

2. That riglit consists in suing and discharging the debtor. 

3. Tlierefore the debtor who pays the cessionary or enters into an 
agreement ^nth him, is released equally from the cedent or prior 
creditor. 

4. An objection based on D. 2, 14, 16, is removed. 

5. The cessionary can take legal steps against the debtor even if he 
protests. 

6. Provided the cessionary is not a quarrelsome person, and one who 
indulges in chicanery. 

7. The right also of parate execution belonging to tlie cedent passes 
to the cessionary. 

8. When the question is asked whether the privileges of the cedent 
are also open to the cessionary, it is not correct to distinguish, as 
commentators do, whether actio directa or the actio utilu is 
brought. 

9. The difference must be sought rather in those privileges them- 
selves, which are of two kinds, personal and real. 

10-13. The personal privileges do not pass. The rule is illustrated by 
examples. 

14. Keal privileges, however, do pass to the cessionary. 

15, Sometimes even purely personal privileges, when for instance tlie 
question relates only to the advantage of a woman. 

10. In which case, however, the cessionary will act more safely if he 
sues by the actio directa as agent. 

17. The cessionaiy as a rule employs his actions at his own risk. 

18. For the cedent is not bound to warrant that the debtor is a man of 
means. 

19. Indeed not even that he is a debtor against whom the action is 
ceded if an uncertain debt is sold or otherwise ceded. 

20-22. An objection suggested by 1). 24, 3, 19, is answered by distinc- 
tions drawn by others. 

23. Nevertheless the risk of the debt is directed to the cedent if the 
debt is given by way of dos to the husband. 

24-26. As explained and restricted. 

27. Or sometimes a debt is ceded by means of delegation. 

28 and 29. Or again a clause is added " that the debt is a good one or 
by how much a less amount can be recovered from the princijial 
debtor." 
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30. In which cAse, however, it is enougli that tlie debtor was financially 
sound at the time of the cession. 

31. In assignments the risk of the debt belongs to the assignor. 

In the last chapter we have shown the nature of 
actions which are transferred by me^ans of cession ; 
now we shall more closely examine what is the force 
and effect of these actions, and what right the 
cessionary thence derives. 

1. As a rule all the rights of the cedent are 
understood as being transferred to whom the action 
is ceded. For the latter — by interpretation of the 
law — represents the cedent or first creditor/^^ and 
according to the doctrine of Baldus^^^ he is justly 
entitled to style himself the creditor. The cedent 
himself is regarded in the light of a stranger/^^ and 
is a witness in the cause so transferred, as Olden- 
dorpius testifies that this is the unanimous opinion 
of all the doctors (Class. 3, act. 3). Similarly the 
person against whom the action is ceded is correctly 
termed the debtor of the cessionary because the 
money can be extorted from him even against his 
will.(^> 

2, The rights of the creditor or cedent consist 
chiefly in the power of releasing the debtor in any 
legal manner and of recovering the amount owing. 
These rights are deemed to be transferred to the 
cessionary, and further whatever is permitted by law 

(1) 1. 2 C. de donat. 

(^) ad d. 1. 1 quaest. ult. C. de obi. et act. facit 1. ab Anastasio 23 in 
verb, alium creditorem C. Mandat. 

(3) 1. si cum emptore in pr. D. de pact. 1. 2 § emu quia D. de hered. 
et act. vend. 

(*) 1. 12 C. de donat. 1. debitor 108 D. de verb, signif. 1. postquam C. 
dc hered. et act. vend. 1. emptori D. eod. Berrj/ v. Barnes (3 M. 473). 
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or statute in demanding the debt and in exercising 
the action in regard to the pledge or person of the 
debtor pursuant to the contract with the cedent/^^ 
It is worth our while to explain these rights here 
more fully one by one. 

3, Firstly, we say that the cessionary has the 
power of releasing his debtor by any method. For 
the person who pays the cessionary is considered in 
the position as if he had paid the cedent himself; 
since it makes no difference whether he pays the 
creditor or anyone else with his consent.^^^ Whence 
it follows of necessity that if the cessionary has 
made an agreement with the debtor with a view 
to releasing him, and thereafter the cedent or old 
debtor sues, the debtor can successfully advance the 
exception of fraud against him, according to the 
adroit response of Ulpian (Z). 2, 14, 16) "if an 
agreement has been made with the purchaser of 
an inheritance, and the vendor of the inheritance 
brings an action, the exception of dolus thwarts 
him." 

4, What Julian teaches us is not in conflict with 
the foregoing {D, 44, 2, 9, 2), w^here it is said that 
the exceptio rei judicatae against the purchaser of 
certain property obtained by inheritance cannot law- 
fully be opposed to the vendor. Since indeed it is 
one thing if the heir has sold the inheritance or in- 
herited action, and another, if a certain inherited 



(^) ut notant Interpretes ad 1. si in solutuni 6 C. de oblig. et act. 
Hugo Donell. lib. 15 coniinerit. cap. 43 vers, haruin actionum. 
(^) si solutuni 49 fl*. de solut. 
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thing has been sold. The seller of the inheritance 
or action is not bound in respect of eviction/^^ and 
therefore since it is of no further importance to him, 
the exceptio doli can justly be advanced against him 
when bringing the action. But the exceptio rei 
judicatae, which obstructs the purchaser, ought 
not to defeat the seller of inherited property since 
he is responsible for eviction. 

5, Then again the cessionary has the right of 
exacting the amount due from the debtor, even if he 
objects, for no action is instituted or judgment given 
except against a recalcitrant party/^^ And doubtless, 
since a cession can be effected without the acquies- 
cence and knowledge of the person against whom the 
action is ceded, it follows that the cessionary has 
the power of compelling the same unwilling debtor 
to pay the amount of his debt. 

6, If, however, the cession was effected fraudu- 
lently, or if the cessionary is a quarrelsome or 
pettifogging individual, in these cases it is held that 
the opponent or debtor can object to litigate with 
him, and can demand that the cedent bring the 
action himself or through the medium of a more 
honorable gentleman. ^^^ 

7, I have said that in addition the cessionary 
enjoys precisely the same rights as the cedent had in 
prosecuting his action. If therefore the cedent had 
the right of parate execution by virtue of a preced- 

O 1. 2 1. 10, 11, 12, ff. de hered. et act. vend. 
(8) 1. inter 83 § 1 ff. de verb. obi. d. 1. debitor 108 ff. de V.S. 
(*) Bart, ad 1. si actor 29 ff. de procurat. et Robertas Marantae in 
repetitionc ejusdem legis num. 32, 76, 77. 
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ing judgment or by a deed of guarantee in the form , 
prescribed by statute granting him leave in terms 
of his agreement, and by his own authority, to take 
possession of the goods belonging to the debtor, or 
by law or statute to arrest the debtor or to east him 
into prison, the same right is also enjoyed by the 
cessionary ,^^^^ provided that the judge has first been 
satisfied as to the cession. If no such satisfactory 
proof has been forthcoming, the cessionary cannot 
begin with execution, but must follow the usual pro- 
cedure (as the aforementioned authors say) ; because 
injudicial proceedings, summary as well as execution 
proceedings, full proof of locus standi is required.^^^^ 

Execution will, however, be regarded as properly 
effected, if the cessionary has begun with it, not as 
cessionary, but as a mere agent and mandatary. 
For anyone who has been appointed procurator in 
rem suam can also sue as an ordinary agent and in 
the name of another person, if he considers it more 
favourable for the more advantageous recovery of 
the settlement of the debt,^^^^ as I have shown at 
length in a previous character. 

8. Further, the question is frequently asked 
whether the privileges which attach to the cedent 

('®) ut unanimi consensu tradunt Rodericiis Suarez ad 1. post rem 
judicatam ff. de re judic. et Joh. Parladorius lib. 2 rer. quotid. cap. final, 
part. 3 § 4 num. 1 et 5 Daniel Mollerus lib. 2. Semest. cap. 20. Boer 
decis. 10 Peckius de Jure sistendi cap. 3 num. 4 Joh. Imbertus lib. 1 
Inst. Forens. cap. 4 Fr. Milanensis lib. 2 decis. Siciliae. decis. 1 num. 4 
et seqq. Matth. Coler. de process, execut. part. 2 cap. 2 num. 31 et seqq. 
Matth. Berlichius part. 1 conclus. pract. conclus. 55 num. 43, 44, 45. 

('^) secundum Bart, et alios, in 1. 2 C. de evict. D. Hadriani toll. Fr. 
Vivium lib. 2 decis. 249 num. 3, 4. 

(^2) Vide DD. ad 1. qui stipendia 9 C. de procurat. Anton. Fabrum 
lib. 4 Cod. Sabaud. tit. 7 definit. 1 et tit. 29 definit. 6 et 10. 
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in suing for and seeking to obtain the recovery of 
his debt, must be attributed to the cessionary too. 
There are some who draw a distinction whether the 
cessionary makes use of the actio directa or the 
actio utilis ; in the former case he would enjoy the 
cedent's privilege (because when suing in the cedent's 
stead upon a mandated action, he is considered as 
entitled to enjoy every right of the cedent and con- 
sequently to the benefits of his privilege), but in the 
latter case he may not exercise the cedent's privilege, 
because he takes proceedings by the actio utilis in 
his own name, not in place of the cedent/^^^ But 
Papinian seems to refute these arguments ^^*^ where 
he denies the pupil's privilege to the tutor in exer- 
cising the mandate and therefore the direct actions, 
though the pupil has given the tutor a mandate of 
the actions for his own benefit, and the result is that 
the privileges of the cedent must a fortiori be 
denied to other cessionaries ; for the position of the 
tutor ought to be much more favourable than others, 
seeing that he has no power to decline the burden 
of administering the tutelage. 

9, Dismissing, therefore, this distinction, I think 
that another distinction should be made, namely, 
whether the privileges are personal or real. Per- 
sonal are those which attach to the person, real are 
those w^hich are connected with matters relating to 

(^•*) ita sentiunt Bald, in 1. 1 col. 4 C. de privileg. dat. et in 1. heredem. 
C. de hered. vel act. vel Robert Maranta in repetit. 1. si actor num. 26 flf. 
de procurat. Hugo Donell. ad 1. 1 C. de obi. et act et lib. 15 Comment, 
cap. 43. 

(^^) in 1. ex pluribus 42 ff. de administ. tut. 
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things or with a transaction. The latter pass to 
the cessionary upon cession of the action to which 
they are annexed/^^^ but not likewise the former. 
For when the status of a person carries a benefit, 
upon that person departing from that position the 
privilege departs likewise.^^^^ An illustration of this 
rule is afforded in the said response of Papinian/^^^ 
for there he deals with the privilege of the recovery 
of payment granted to the pupil by a constitution 
of the Emperors in the action on the tutelage, where 
the pupil is preferent to the other creditors of the 
tutor, and meanwhile, provided the pupiFs claim is 
satisfied from the tutor's goods, the actions of the 
rest of the creditors differ. ^^^^ This privilege is per- 
sonal, because the position of the pupil merits this 
peculiar benefit, according to what Papinian says.^^^^ 
If, therefore, the pupil has ceded his action on the 
tutelage to some person, and has constituted him a 
procurator in rem suam, this privilege does not pass 
to the latter, since it is not extended to the pupil's 
heir^^®^ notwithstanding that he is the successor of his 
universal rights and continues the existence of the 
deceased, and in sooth, is considered in a certain sense 
as being identified with the deceased (in Novel. 48), 
much less therefore will a privilege pass to a par- 
ticular successor and that of a single action. 

(^*) 1. in omnibus 68 1. privilegia ff. de Reg. Jur. et hoc commune 
placitum esse testatur Emanuel Soarez in thesauro recept. sent, in lit. C. 
num. 48. 

(^•) d. 1. in omnibus et d. 1. privilegia. 

(") in d. 1. ex pluribus 42 ff. de administ. tut. 

(^8) 1. ex facto 52 fF. de peculio 1. dabimus 19 § 1 fF. de reb. auct. judic. 
poss. 1. ult. ff. de tut. et rat distrahend. 

{^) in d. I. ex pluribus. 
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!©• The privilege which by C. 3, 14, is given to 
the pupil, widows and other pitiable persons {person(ze 
miserahiles), empowering them to institute proceed- 
ings against their opponent in the superior court, 
is also a personal one, and accordingly if such per- 
sons cede their actions, the cessionary cannot 
exercise this privilege, as also Casparus Rodericus 
and others say/^^ 

11. Similarly, when interest is due to the 
treasury from its contracts, although it was not 
introduced into the stipulation,^^^^ this is a particular 
privilege. And accordingly if I pay your debt to 
the treasury and its action is ceded to me, I cannot 
claim the interest which accrued after the cession, 
because this privilege of the fisc does not pass to the 
cessionary, but I may only claim interest for the past 
period already due previously as appears from D. 22, 
1, 43, where at the end of the law the reading should 
be '^petere non posse'' instead of ^'petere posse'' 
upon the authority of the Greek works. Jacobus 
Cujacius ^^^^ recommends this alteration. But others 
who adhere to the affirmative reading hold that in 
the case of the treasury it is a special rule that the 
personal privileges belonging to it pass to the ces- 
sionary in order that others may more readily pay 
the debt due to the treasury. The doctors write to 



(20) lib. 3 quarest. 4 num*. 42 et Joliaimes del. Castillo Sotomajor part. 
3 controv. cap. 25 num. 31. 

(21) 1. cum quidem 1 7 § Fiscus 5 fF. de usur. 

(22) in explicat. d. 1. Herennius, in comment, ad lib. 18 responsorum 
Modestini. 
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this effect, and Barbosa^^^ quotes and follows their 
views. 

12, So when a woman cedes her action in respect 
of the dos, the cessionary does not enjoy those 
privileges which the woman would have possessed 
if she had brought this action herself, as Joachim 
Mynsinger observes {cent 3, ohs. 3.) 

13, Moreover according to the above distinction 
it seems we must accept this as correct, to wit, that 
the personal privileges of a dowry do not pass to 
the cessionary, of which kind is the privilege of 
preference ^^^ which must be denied not only to 
external heirs, but, Antonius Faber^^^ contends, con- 
trary to the common opinion of nearly all commen- 
tators, that it must not even be awarded to the 
children of the woman, and he proves this statement 
both by the argument that in all cases where the 
position of a person conveys a benefit, upon that 
person ceasing to hold this position the benefit 
ceases likewise,^^^ and also upon the authority of 
Justinian,^^^^ when he says ^' we consider the woman 
preferent to other secured creditors when she is 
personally engaged in the suit for her dowry for 
whose protection alone (cujus solius providentia) 
we have introduced this rule." These words have, 
however, been construed by others, in this way, that 
" dotis " should be added to *' cujus solius " so that 

(23) in 1. post doteni 41 num. 62 tf. Solut. matrim. 

(^) 1. 1 C. de privileg. dot. 1. assiduis. C. Qui pot. in pign. 

(25) lib. 8 conject. cap. 13. 

(28) d. 1. in omnibus D. de Reg. Jur. (D. 50, 17, 68). 

(27) in § fuerat Inst, de actionib, dum. 

M 
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flonationes propter nuptias and pai-aphernal goods 
are excluded. But these things we shall perhaps 
enter into more fully in detail at some other time. 

14. But the real privileges of the dos, which are 
assigned not so much to the woman as to the action 
de dote (of which nature is the privilege of tacit 
hypothec which is transmissible to anyone)/^®^ are 
transferred to the cessionary. ^^^ 

15. Indeed commentators tell us that merely 
personal privileges do pass to the cessionary, since in 
a cession the advantage and convenience of the ceding 
woman is solely kept in view. For supposing a woman 
marries a second time and promises to the second 
husband the dowry which she gave to her first hus- 
band ; and while the heirs of the [first] husband 
refuse to restore the dowry, Titius has paid the 
same in her name to the second husband with this 
intention that the woman should give up and cede 
to him her rights against the heirs of the first hus- 
band, is it not just that all the privileges of the dos, 
although personal, should pass to the cessionary? 
Inasmuch as this whole transaction appears to have 
been effected not for the cessionary, but for the 
woman ? 

17. In this case, however, the cessionary will 
act more correctly and cautiously if he proceeds by 

(®) 1. unic. § I et § maneat, C. de rei uxor. act. 

(^) ut scribunt Bald, et Salicet. ad. 1. 1 C. de privileg. dot. Bart, in 1. 
1 ff. solut. matrim. Pet. Barbosa ad 1. post dotem 40 num. 57 fF. solut. 
matrim. 

(^) consule de hac re Jacobum Menochium lib. 4 de praesnmpt. 189 
num. 163. Ant. Negusant. in tract, de pignori part. 2. Memb. 4 num. 
107. Barbosam ad 1. post dotem 40 num, 66 fF. Solut matrim. 
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the directa actio as a mere agent, as we have pointed 
out above/^^^ ,Por we learn from a gloss^^^^ this pri- 
vilege is allowed to the agent of a woman. 

18. Further, it is regarded as an essential quality 
of the suit instituted for the recovery of the claim 
by the cessionary, that he should sue for and recover 
the ceded debt, or the ceded or mandated actions, 
at his own risk,^^^ and consequently every profit and 
expense accompanies him/**^ 

19. The cedent is not required to warrant the 
safe financial position of the debtor, but it is sufficient 
if he warrants the existence of the debtor,^^^ and 
that there is no danger that the debtor will advance 
a peremptory and perpetual exception of any kind,^^^ 
because a man who is defeated by an exception^^^^ when 
bringing his action is not considered to have accepted 
[the debtor], and a person is only then considered a 
debtor if the money can be exacted from him in spite 
of his opposition,^^^ in the absence, as Paul^^®^ says, 
of a stipulation to the contrary. For example, if I 
have sold to you what Titius might owe me, and I 
have not further promised that anything will be 
payable, then since I am supposed to have sold you 

(^) num. 7 in fine. 

(^) ad d. § fuerat. Inst, de act. 

(^) 1. pupilli 96 § soror ff. de solut. I. quod si possessor. 17 in fin. ff. 
de petit, hered. 

(^) 1. si ea res 31 ff. de act. erapt. 

(^) 1. si noir.en 4 ff. de hered. vel act. vend. I. si plus 74 in fin. ff. de 
evict. 

C) d. 1. 4 et 5 ff. de hered. et act. vend. 1. si mandatu 46 § pen if. 
Mandati. 

{^ 1. non videtur 13 ff. de Reg. Juris. 

(38) 1. 108 ff. de verb, signif. 

(**) in d.l. 5 ff, de hered. vel act. vendit. 

m2 
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some uncertain debt I am accordingly not legally 
responsible even if Titius owed me nothing/*®^ 

20. In refutation of the foregoing statements the 
response ofUlpian^*^^ is frequently relied upon in which 
not even true delegation transfers to the acceptant 
the risk of the action ; much less therefore will the 
risk of the ceded action pass to the cessionary. 
Accursius holds this opinion in regard to a special 
dowry ; not correctly, as I shall proceed to show. 
Bartolus, whom the rest of the doctors follow, and 
of the more modem writers, Jacobus Cujacius {ad. 
d, sec, senior) distinguishes whether at the time of 
the agreement there was a bad debt or whether 
thereafter the debtor began to be insolvent, as he 
writes about the former case in d. sec, si mulier 2 
and about the latter in d, sec, soror. But neither 
in sec. soror nor in the other laws is there any 
mention of this distinction, and it is directly opposed 
to the responses of the jurisconsults, who assert that 
the cedent is not bound to warrant the solvency of 
the debtor or that anything can be recovered from 
him.<^2> 

21. My reply, therefore, with Ulpian (in d. sec. 
si mulier) is, the risk of the debt does not affect the 
woman in view of the fraud of the delegant, for she 
is declared to have been deceived ; but every cedent 
must make good a fraud. ^^'^^ Therefore nothing special 

(^) 1. quod si 10 cum 1 seqq. if. de hered. et act. vendit. 

(^) in 1. si cum dotem 22 § si mulier 2 ff. solut. matrim. 

(^) d. 1. 74 ff. de evict, cum similib. 

(*») d. 1. 74 in fin. 
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about dowry is found there. Nor do I think ought 
any distinction to be drawn whether the cessionary 
received cession with knowledge or in ignorance of 
the fact. For he must impute it to his own fault 
that in accepting the debt he approved of it as 
good.^^^ For at times the law requires curiosity on 
the part of contracting parties. 

22. Sometimes, however, the risk of the debt 
affects the cedent. For if a debt has been given 
the husband as a dowry, the debt will not be at his 
risk, but at that of his wife ^^^^ ; since the husband, 
who has accepted the dowry without any condition 
attached to it is not considered obliged to follow it 
up or to approve of its sufficiency, but it is in such a 
position as to be at the risk of the wife, whose 
property the dos remains, although it forms part of 
the estate of the husband.^^^ 

23. If, however, the husband has fraudulently 
or negligently omitted to sue for the debt given by 
way of dowry, and the debtor has thereafter ceased 
to be solvent, the husband shall pay the money de 
bonis propriis to his wife.^^^^ 

24. The case will be the same if he has received 
a debt ceded by delegatio or expromissio,^^^ or has 
remitted the action to the debtor or his father-in- 
law (Z). 24, 3, 66, 6). But his delay in recovering 

(^) argumentol. 1 § item quaeritur 11 ff. de Heparat. 1. 3. ff. de fidejuss. 

(^) 1. Maevia 48 ff. solut. raatrim. 1. vir ab eo 49 flf. de jur. dot. 

{^) 1. quamvis 75 flf. de jur dot. 

(*') d. 1. Maeviae et d. 1. vir ab eo. Octavianus Cacheranus decis. 62 
num. 12. 

(*) 1. promittendo 41 sec. si a debitorel cuiii vir53 ff. de jur. dot. Ant. 
Faber lib. 12 conject. cap. 8. 
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the promised do,s from his father-iii-law will not 
prejudice him. 

25. But a different rule obtains in the case of 
the father in-law's heir whom the husband, if he 
desires to be free from the risk, is bound to sue at 
the proper time.^*^^ 

26. Lastly, this is a general rule, that as often 
as an action is transferred by the medium of dele- 
gation, the entire risk devolves upon the person 
accepting the same. For delegation is ij^so jure a 
release and takes the place of payment. ^^^ There- 
fore the fact that the person who has been dele- 
gated is insolvent does not affect the cedent or 
delegator. Inasmuch as the creditor is considered 
to have accepted a good debt, who has approved of 
or received the debtor delegated, and is satisfied 
with him.^^^^ And since delegation implies a nova- 
ton of the former obligation which is transferred to 
the second obligation by the consent of the cedent, 
cessionary, and the person whose debt is dele- 
gated,^^^^ there is no doubt but that the risk of the 
debt delegated appertains to the cessionary, even 
in respect of the past. And this is the purport of 
the passage at C. 8, 42, 3, " But if by delegation 
you have been released, you will have no grounds 
to fear that the risk reverts to you in respect of the 
amount which the creditor does not recover from 



(^) 1. ob res 20 § ult. ft', cle pact, clotsil. Nicolaus Boerius decis. 329. 
{^) 1. qui libertiiiUH 37 § sed si 4 fl*. de oper. libert. 
(^1) 1. inter 26 § abesse 2 ft*. Mand. 1. 3 § qui debitorem 18 flf. de 
fidejuss. 

(*») 1. ult. C. de novat. 
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his quasi-client, inasmuch as by virtue of the obU- 
gation of the words you have been released from 
the debt when the debtor's consent has been inter- 
posed." This is so, unless my debtor has delegated 
his debtor to me, at his own risk, as when I 
have stipulated the debt you owe to me from your 
debtor at your risk,^^^ for he does not on that 
account lose his right to recover the money which 
he is unable to obtain from the delegatiis. Those 
who wish to examine other opinions on this head 
should consult Cacheranus,^^^ Mastrillus,^^^ and 
Faber.<^> 

27. The risk of the debt further attaches to the 
cedent if the following clauses are inserted : that 
the debt is a good one, that the debtor is solvent 
and sound — what the Frenchman terms fournier et 
/aire valoir. For by the said clauses not only an 
eviction by law, but also in fact is provided against, 
namely [a warranty] that the debtor is solvent.^^'^ 
In this case it behoves the cessionary to be vigilant 
in pressing his claim seasonably. For the cession- 
ary cannot proceed against the cedent before the 
excussion of the debtor, (cf. Molyiu d, L Johan. 
Caquet in des droicts de Justice 253) where he 
adds that among merchants excussion in such cases 
is unnecessary. 

28. Likewise, if the following clause is added : 

(^) 1. si mandatu 45 § pen. flf. Mandat. 

(84) d. decis. 26. 

(W) decis. 179 num 16, 16, 17, 18. 

C^) lib. 12 conject. cap. 7. 

(*") Carol. Molynaeus de Usur. quaest. 62. 
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" to make good the deficiency which cannot be 
recovered from the debtor." For this clause also 
calls for excussion, and the cedent is in effect a sub- 
sidiary surety or (as the doctors say) a surety of an 
indemnity.^^®^ Having stipulated for ten, says 
Papinian, from Titius,you could thereafter obtain the 
deficiency from Maevius ; if you will stipulate from 
him. Maevius can undoubtedly bear the risk, 
for are there not two debtors Titius and Maevius ? 
But Maevius is liable conditionally upon failure bjT- 
Titms. Therefore Maevius cannot be sued pending 
the fulfilment of the condition, nor can a demand 
be made upon him prior to the excussion of Titius. ^^^^ 
29. The cedent complies with that clause *' that 
the debt is good, or the debtor sound " if at the time 
of the cession he furnishes a debtor who is financially 
sound ; nor is it required that this warranty shall 
continue for the future or in perpetuity, for he is 
not bound in the event of the debtor being reduced 
to penury. And the cessionary has only himself to 
blame if he does not sue when he was in a position 
to do so.^^^ This is so when the debt which is ceded 
is unconditional. . It seems that a different rule must 
be laid down in the case of a debt which has been 
ceded being due on a certain day or subject to a 
condition. For, since the cessionary cannot claim 
it before the day arrives, or before the fulfilment of 

(•^) de quo in 1. 2 If. de fidejuss. tut. 1. si ita stipulatus 97 § 1 ff. de 
verb. obi. 1. ult. § ult. ff. de reb. cred. 1. 2 C. Si mater indem. promis. 1. 
Tutor, ff. ad SC. Veil. 1. 1 C. de conven. fisc. debit. 

n 1. Decern 116 ff. de verb. obi. (D. 45, 1, 16.) 

{^) Lovet. in lit. G. num. 1 arrest. 98 Job. Baquet. in tract, des rentes 
deres par particuliers cap. ult. 
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the condition, the cedent is regarded as having 
promised by virtue of that clause that the debtor 
would be sound at that date as well. Wherefore if 
he proves insolvent at that date the cessionary will 
have recourse against the cedent/^^^ 

30. Lastly, we must here point out that although 
the ordinary assignation implies a tacit cession, as 
stated above in chapter 2, injiney yet in assignations 
the risk of the debt both as to the present as well as 
to the future appertains to the assignor, because the 
assignation has been accepted by the cessionary on 
this understanding only : that payment of the debt 
can be claimed and that it has been clearly shown 
whence it can be obtained, and thus he must give a 
warranty, as is stated in D. 32, 1,. 27, 2 (c/! Huber 
Hede7is. Eechts., 3, 13, 33). 



NOTES. 



The effect of the sale of a right of action is that the seller is 
bound to cede or transfer the same to the purchaser, who there- 
upon becomes the new plaintiff upon such action. The cedent 
must transfer the entire right of action possessed by him, together 
with its incidents, to the cessionary. 

The cession is generally simpUciter (by simple declaration of 
intention), but sometimes also with certain customary and statu- 
tory formalities, e.^., in the case of East Indian Company shares. 
Voet, 18, 4, 11, c/ Act 25 of 1892 (C.C.) sees. 64, 65, 73, 75, 82 ; 
and van Blommestein v. Holliday (21 S.C. 11). 

(^) pro qua seutentia facit 1. promittendo. 41 § si a debitore 3 ff. de 
Jure Dot. Carolus Losaeus in tract, de la Garantie des rentes, cap. 5 
num. 4, 5. 
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Together with the transfer of the right of action, all 
privUegia (rights of preference) connected therewith pass to the 
cessionary. 

The word primlegium is used in several senses which require 
attention in order to gnisp Voet's meaning in dealing with this 
subject (Voet, 11, 4, 12). Strictly, privilegium means a license 
exceptionally granted in favour of some particular private indi- 
vidual. PrivUegia quasi privatae leges are constitutions con- 
ferring an extraordinary right. " The soul of privileges is, that 
they form no precedent, privilegia nan stmt trahenda ad exem- 
plum " (Colquhoun, § 321). The (Cape) Mealey Will Act of 1900 
is an example of privilegia of this kind. Voet (1, 4, 1 2 to 20) 
discusses the word in the other senses and divides all privileges 
into (a) those granted to a particular pei-son (privilegia personalia); 
(6) those granted in respect of a particular thing, quae rei co- 
haerent {privUegia recdia seu causae). The former are extinguished 
by the death of the particular person, and are transmissible 
neither by inheritance, nor by cession, nor by right of action. 
They are not only given to one person alone, but also conceded 
to a whole class of particular persons, for example, the privileges 
of the fisc and of minors. Real privileges, however, are capable 
of cession and pass to the heirs. Privilegium is frequently used 
in the last sense to denote a preference attached to a debt, such 
as for funeral expenses, or for money lent to repair or reconstruct 
a house. 

Matthaeus (2>c Auctionibus, 1, 21, 7) says: PrivUegium vel 
rei cohaeret vel personam. Quod rei cokaerei, transit in cessiona- 
riuni. Quod autem personae cohaeret^ ne in heredeni quidem 
transit, nedum in singidarem successorem, seu cessionarium. Si 
in /units impendmrim, vel ad restitutioneni ivsulas vel aedijicii 
crediderini, vel mea picunia pignus salvum sit, privUegium rei 
cohaeret, non personae, Quare si alii cessero actionein meant, 
etiam privUegia meo cessionarius tUetur. (See Huber, Hed, 
RechL 3, 13, 32.) 

It has recently been decided in the case of Heydenrych v. 
Standard Bank (16 C.T.R. 85) that the cessionary of a general 
covering bond is entitled to the same preference as the cedent 
would have had if he had not parted with the bond. The cedent 
in this case had ceded to the bank as security a duly registered 
general covering bond passed in his favour by M. The latter 
subsequently passed other bonds in favour of H. Upon the 
sequestiution of M's estate, the trustee awarded a preference to 
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the bank* H objected to the preference on the ground that 
although his bond was posterior in date to that of the bank, 
the latter could not claim a preference inasmuch as the liabilities 
thereby secured had been incurred subsequent to the cession of 
the bond to the bank. The Chief Justice disposed of this con- 
tention in the following words : " The firm if it had retained 
the bond, would have been entitled to any preference thereby 
conferred in respect of debts incurred at any time after the 
registiution of the bond, and, by ceding the bond to the bank as 
security, it ceded to the bank the right to such preference even 
in respect of debts incurred after the date of the cession." It 
was further held in this case that a mortgage under a covering 
bond only takes effect as the debts thereby covered are incurred. 
The cedent's right to realise the pledges or to sue the sureties, 
whenever security for the pnncipal debt has been furnished, also 
accompanies the cession and it is immaterial whether the pledge 
was created or the sureties given before or after the sale of the 
debt. The right of parate execution also passes to the cessionary. 
(Vide Nathan's Cominon Law^ vol. 2, sec. 871.) 

Emptori nominis etiam pignoris persecutio praestari debet : 
ejus quoque quod postea venditor accepit ; nam benejicium vettdi- 
toris prodest em2)tori (D 18, 4, 6) Venditor actionis^ quam adversus 
principalem reum habet, omne jus, quod ex ea causa si competit, 
tarn adversus ipsum reum, quam adversus intercessores hujus debiti 
cedere debet, nisi aliud actum est, (I), 18, 4, 23 and Noodt, 18, 4.) 
If an unprivileged person has ceded his right of action to one 
who is privileged the cessionary cannot exercise such privilege or 
preference depending upon his personal status in enforcing the 
claim, but must content himself with the ordinary legal rights 
possessed by the cedent. For it would be exceedingly hard that 
the substitution of one creditor for another should render the 
position of the debtor, or of other creditors, worse than it was 
before. The purchaser ought to be mostly always on the same 
footing as to suing and defending as the vendor was (£>. 50, 17, 
156; andc/i). 50, 17, 41). 

If the privilege is purely personal the cessionary is not to be 
deprived of it, such for instance as the privilege of forum which 
was allowed to students and personam miserahiles (the aged, de- 
crepit, sick, widows and others — but not the poor), c/! Voet 5, 
1, 115. 

In the case of the Treasury, tlie Roman law is exceptional, 
for though it held that the Treasury, when succeeding in the 
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room of a private individual, can only use the latter's rights, yet 
Ulpian (Z>. 49, 14, 6) says that when the Treasury by the acqui- 
sition of a claim steps into the place of a private person, it is 
governed by the rights of such private person in respect to the 
period prior to its succession, but that after so succeeding it will 
exercise its own privilege. Voet says this statement has been 
much criticised, and adds that it was ultimately determined that 
the privilege of the Treasury operates in respect of right to 
interest, not, however, from the time of the acquisition of the 
debt, but only from the time when the Treasury commenced 
proceedings against a certain and confessing debtor, but that the 
privilege of priority over other creditors should only avail from the 
time when the vendor entered in the register of his debtors the 
fact that this particular claim had been transferred to the 
Treasury. 

Commenting on this passage Dr. Nathan {Common Law^ § 
873) says : " From this and the statement of Colquhoun (§ 1757) 
that * the cessionary [in Roman law] is at liberty to use his own 
privileges in pursuit of his right, notwithstanding that the cession 
has been made without consideration,' and bearing in mind that 
the Roman law practice with regard to pi%vilegia is discouraged 
in modern law, we arrive at the following conclusions in law : 
(1) A cessionary, as a general rule, can only avail himself of the 
same rights as his principal ; (2) a cessionary cannot avail him- 
self, as against the debtor, of a privilege {pi*ivUegium) granted 
him by the Crown; (3) a cessionary may avail himself of such 
special rights, in the conduct of his case, as are granted by 
general law to all persons of the class to which he belong}^. That 
is, if he be a minor, he will be entitled to a curator od litemy for 
the purpose of assistance in the suit ; and similar modifications 
will take place in the case of lunatics, bankrupts, and others." 

In Ueydenrych v. Langei*m^n (1 C.T.R. 67) it was held that 
the cessionary of a debt bought from an insolvent estate had no 
greater rights than the cedent. 

The vendor is only bound to warrant the existence of a debtor 
who owes the sum of money, the quantity expressed, or the par- 
ticular thing to be delivered to the vendor. But he is not re- 
sponsible for, and need not warrant the debtor's solvency, nor 
the sufficiency of any surety who has given security for the debt, 
nor the sufficiency of mortgages, unless there is an express agree- 
ment to the contrary, or unless there is fraud on the part of the 
vendor. If the debt is described as being of a certain amount, 
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the vendor must show that the person is a debtor, and that he is 
indebted in that amount (Voet, 18, 4, 14; 2>. 18, 4, 4 and 5). 
Sed debitorem idoneum, aut locupletem atque solvendo esse^ ad hoc 
non tenetur, de hoc emptor viderit, quid emat ; nisi id ipsum 
venditor nominatim receperit (Huber, 18, 4, 7). Muhlenbruclv 
(§ 499) says : " Ohligatur cedens, ut quidquid vel actioni persequen- 
dae inserviat, vel ad ipsum eo nomine pervenerit, praestet ces- 
sionario. At plerumque veritatem tantwmm^o nominis praestare 
necesse hahet^ non etiam solvendo esse debitorem, praeierquam si 
dolo quid ea in re cedens admisit, si periculum nominis pacto in se 
recepitf tum etiam propter earn, quae ipsi inest cessionis causae, vim 
ac potestatem, velut cum nomina in dotem sunt data. Quodsi nihil 
est in obligatione, nisi ut a^tionibus cedatur, nee quicquam 
praeterea peti potest a cedente, tum ne id quidem, ver^im esse 
nomen, praestare tenetur cedens. 

These principles were applied in the case of de Villiers v. du 
Toit (2 S. 282). A, in October, 1848, ceded a mortgage bond for 
£625 to B, who in return paid the sum of £400 in cash, and also 
ceded to A an acknowledgment of debt for £225 signed by C. 
This acknowledgment was dated January, 1847, and contained a 
promise to pay within a year. On cession thereof to A it was 
indorsed by B. The note was presented by A to C, who promised 
to pay, and some time after did pay part of the £225 to A. In 
January, 1850, C became insolvent and A then sued B for the 
balance due on the note. It was decided that the document had 
been handed over as cash and that A could not succeed as B was 
not bound to warrant C's solvency. Even if it be expressly 
agreed that the seller shall not be answerable for the present in- 
solvency of the debtor, knowledge on the part of the former of 
the insolvency of the debtor will render him liable for damages 
for his fraudulent conduct (Pothier on Sale, § 574). 

If the debt has been sold as a good debt (tanquam bonum) 
the vendor will have complied with the warranty, if he shows 
that it was good at the time of the sale, and he will not be 
answerable if the debtor should subsequently become unable to 
meet it (Voet 18, 4, 14; Burge, vol. 3, p. 545.) For according 
to the general nature of the contract of sale, equally of debts as 
of anjrthing else, the risk concerns the purchaser, rather than 
the vendor, from the time of the sale. The cause of action must 
be subsisting to render the cession of the action itself valid. 
Hence when the cession of the action is made some time after 
the payment of the debt, it becomes a question whether the 
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cession can be sustained (Burge, vol. 3, p. 545; D. 46, 3, 76; 
and C. 5, 58, 1). In Walker' a Executors v. Eksteen^s Executrix 
(7 C.T.R. 422), where a plaintiff had obtained a judgment, but 
before putting it into execution, had had his claim settled by a 
third person, to whom he gave a cession of his rights, the court, 
with the consent of the original plaintiff, allowed the cessionary's 
name to be substituted for his on the record. 
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CHAPTER X. 

WHETHER THE CESSIONARY MAY BE COMPELLED TO DEPEND 
A CLAIM IN RECONVENTION AGAINST THE CEDENT ; 
AND CONVERSELY WHETHER THE PERSON SUED CAN 
PLEAD A SET-OFF AGAINST THE CEDED CLAIM. 

SUMMARY. 

1. If the cessionary sues by means of the actio ntilis he is not com- 
pelled to defend the principal or cedent. 

2. Except if the cession be made in fraud of the debtor. 

3. But when a direct action is brought in the name of the cedent a 
claim in reconvention can be advanced, provided the cession was 
made without any pressing necessity. 

4. It is otherwise if the plaintiff is an agent of necessity in his own 
interests. 

5. Wlien, however, a person is constituted s. procurator ex necessitate, 
is here shown. 

G. An objection in D. 3, 3, 34, examined. 

7. The solution of this difficulty by the doctors drawing a distinction 
whether the cession arises from a gainful cause or one with con 
sideration, is rejected. 

8. And the accept^ reading d.l.Md^ opposed to that of Ant. Faber. 

9. A correct reply from the opinion of Donellus and others. 

10. Another objection taken from D. 3, 3, 70. 

11. A solution thereof is submitted. 

12. A procurator in rem suam on being sued on a reciprocal liability 
can set off the debt ceded to him. 

13. The meaning of D. 16, 2, 18, Duarinus' opinion being rejected, is 
suitably explained together with Cujacius' view. 

1. Is the cessionary obliged to defend the ce.(Jent 
in the case of reconvention, if it so happens that the 
debtor upon being sued by the cessionary intends to 
claim in the same court something as being due to 
him by the cedent in turn ? Here we must note 
the distinction (the use whereof appears frequently 
in texts, and by the aid of which many passages ap- 
parently at variance are reconciled) between equit- 
able and direct actions. 



Digitized byCjOOQlC 



192 CESSION OF ACTIONS. 

2. When the cessionary employs the equitable 
actions, he does not sue as agent in the name of the 
principal, but by his own actions and in his own 
name, for instance as legatee, donee, or purchaser ; 
and thus he is not bound to defend a principal ; 
unless the cession was made in fraud of those who 
intend to sue in their turn,^^^ that is, unless the action 
has been ceded with this object that the debtor, 
against whom the action is ceded, might not have 
a reciprocal action. 

3. But when the cessionary uses the direct 
actions as agent in his own interests then again a 
further distinction must be noticed, to wit, whether 
the cession was effected from a necessary cause or 
in fact without any pressing necessity. In the latter 
instance the procurator in rem suam is compelled 
to defend his principal.^^^ For the praetor takes an 
equitable view that he who sues as an agent in the 
name of another person, also takes upon himself that 
person's defence,^*^ and accordingly ought to impute 
it to himself that by means of actions entrusted to 
him he has taken proceedings in the name of another 
person when he was in a position to sue in his own 
person and name if he had wished. 

4. The person, who of necessity is constituted a 
procurator in rem suam is not prejudiced because 
he sues by the actio directa and in the name of 
another, nor is he bound to defend the principal if a 



(}) 1. si quis in rem 34 if. de procurat. 

(2) 1. servum 33 in fin. ff. de procurat. 

(3) d. 1. 33 § penult. 
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claim in reconvention aftecting the latter is put for- 
ward/*^ For it IS nothing new that relief is granted 
to persons in matters which they must needs do, 
while no assistance is accorded those who voluntarily 
take upon themselves duties for which no urgent 
necessity exists/^^ 

5. A person is constituted an agent by necessity 
either judicially or extrajudicially. The former, as 
when a stranger's actions have been committed to 
some one by order of the judge in court to divide a 
family inheritance/®^ Extrajudicially, when by force 
of pressing circumstances of one's private affairs a 
man accepts actions assigned to him, and if he did hot 
accept them, the consequence forsooth would be a 
loss of part of his possessions, or at any rate he 
would run the risk of such a loss. We have noted 
several instances of necessary cessions of this kind 
in a previous chapter (6). 

6. However Gains appears to be opposed to this 
distinction (Z). 3, 3, 34) ; whilst he teaches us that 
the purchaser of an inheritance, when suing in his 
own interest in the capacity of agent, is not com- 
pelled to defend the seller on his part, yet at the 
same time it does not appear therefrom that the 
actions were assigned to the purchaser by any 
necessity. 

7. In order to remove this difficulty the doctors 
distinguish between gainful and onerous causes 

{*) d. 1. 33 in fin. 

{^) 1. si fidejussor 7 § 1 1. de die 8 § tutor 4 ff. Qui satisd. cogant. 1. 
cum reus 14 flf. de fidejuss. 1. 3 ff. de separat. bonor. 
(«) 1. 3 flf. Famil. ercisc. 
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{causa Iv^rativa et onerosa, consideration being 
absent or present), and they hold that a procura- 
tor in rem suam ex causa lucrativa is bound to 
defend his principal, because it is just that he who 
reaps the benefits should likewise suffer the dis- 
advantages/^^ and he who has had a benefit con- 
ferred upon him should also defend him ; and thus 
they [the doctors] adopt the rule laid down by 
Ulpian^®^ concerning the procurator in rem suam 
constituted ex causa lucrativa, and his response ^^^ 
concerning the procurator ex causa onerosa. Ant. 
Faber^^^^ not incorrectly rejects this the doctors' 
well-known distinction, basing his opinion princi- 
pally upon two grounds : firstly, because the general 
rule handed down by Ulpian^^) is too greatly restric- 
ted by such distinction, Ulpian's words being : " If 
anyone intervenes as procurator in rem suam we 
must still maintain that he is bound to undertake the 
defence." Here there is no mention of a gainful cause. 
Secondly, because this exception, which is subject to 
the rule *' except if it so happen that he was consti- 
tuted by necessity," does not apply to an agent ex 
causa lucrativa who has an action entrusted to him. 
These are Faber's correct comments. 

8. The former, however, is incorrect, because 
other reasons failing him in his attempt to extri- 
cate himself from this difficulty, he takes refuge, 

(') Secundum naturam est, commoda cuj usque rei euni sequi, quern 
sequuntur incommoda (D. 50, 17, 10). 

(8) in d. 1. servum 33 in fin. 

(9) in d. 1. si quis 34. 

{^^) lib. 12 conject. cap. 10. 
(") in 1. servum 33 in fin. 
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as is his wont, in corrections, and contending that 
Gains' words^^^^ are spurious he substitutes propHo 
prociiratoHo, so that the meaning becomes " because 
if the agent in rem suam sues not in the capacity as 
agent, but in his own name he is not compelled to 
defend the principal." This opinion is indeed in 
itself correct, as we have just shown ; but since all 
manuscripts have proctiratorio and not propHo, and 
as the remedy of emendation, which can only be used 
as seldom as possible, should be resorted to only 
when in dire straits, it is then my duty to depart 
from the accepted reading. With Donellus and 
others, however, I think that the amended, defended, 
and preserved reading must be understood in refer- 
ence to that case where actions have been assigned 
by the necessity of one's aifairs. 

9. For since in the last preceding law it has been 
said that the procxirator in rem suam is bound 
to defend unless he is constituted by necessity ; an 
instance of this exception is immediately supplied in 
the following law — in the case of a purchaser of an 
inheritance who when making use of the inherited 
actions made over to him is not compelled to defend 
the seller. And such purchaser is rightly reckoned 
among those to whom actions have been assigned 
by necessity ; for though he has voluntarily pur- 
chased the inheritance, and without any necessity 
arising from his own affairs pressing him thereunto, 
seeing that he was in a position to buy without 



2) in d. 1. si quis 34. 

n2 
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diminution of his estate, yet after his purchase the 
' transaction leads to the necessity of realising the 
debts found in the inheritance, unless he is prepared 
to sacrifice the benefit thereof and withal the value 
of the inheritance, which peradventure may consist 
principally of actions. Wherefore it is rightly said 
that when an inheritance has been purchased spon- 
taneously and voluntarily, the actions are in fact 
assigned of necessity. 

But, says Gaius, these rules hold good if the trans- 
action between purchaser and seller was bond fide 
and not in fraud of those who in their turn propose 
to bring actions. For if perchance the inheritance 
has been so sold designedly to Titius, who is aware 
of the fraud, so that the debtors of the inherit- 
ance, and likewise the creditors of the cedent may 
be defeated on both hands, that is to say that they, 
on being sued, may find it impossible to claim any- 
thing reciprocally from the purchaser in view of the 
fact that the purchaser is not compelled to defend 
the principal, or to recover anything from the seller, 
who may possibly be away or in insolvent circum- 
stances ; clearly in this case it is just that in order 
to prevent an injustice the purchaser should be com- 
pelled to defend the seller and to take upon himself 
the counter-claims of the creditors. 

10. Moreover Scaevola (Z). 3, 3, 70) criticises 
our foregoing distinction in suggesting the follow- 
ing case : By last will a father appoints Sempronius, 
his creditor, as tutor to his son under the age of 
puberty (for by ancient law a creditor could be ap^ 
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pointed tutor to a pupil /^^^ though this law was 
altered by Novel 72). Having administered and 
completed the tutelage he [Sempronius] dies after 
appointing his brother Maevius his heir, whereupon 
he too dies, and leaves to Titius by way oifideicom- 
misstim from his heirs a debt of the pupil, that is a 
loan, for which the pupil was liable to him under 
the law of inheritance ; in order that the heirs may 
satisfy this Jideicommissum, they handed over to 
Titius the action against the pupil for the loan as 
the heir of his father and of the same debtor by in- 
heritance. Here Titius becomes by necessity a 
procurator in rem suam, because by the very nature 
oi* ^deicommissum the heirs were compelled to cede 
the action against the pupil to him, and yet if Titius 
wishes to sue in the name of the heirs the assigned 
action is not given him unless he takes upon him- 
self the defence of the heirs whom the pupil holds 
responsible in a suit on the tutelage. 

11. This objection can be removed in various 
ways. For firstly, the heirs have not handed over 
to Titius an action by the necessity of the estate, 
but by the necessity of an extraordinary law, that is 
arising from the subject oi Jideicommissa. These 
two species of necessity must not be confused. We 
must then not so much consider the position of the 
heirs, who in reahty were compelled to effect a ces- 
sion in favour of Titius, as that of the deceased who 
of his own free will, unreservedly, and without being 

(13) d. 1. pater 73 I. cuni in eo 44 D. de pact. 1. crcditorem 8 C. Qui 
dari tut. 1. neque 7 C. de excufj. tut. 
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compelled by any unavoidable circumstances has left 
a debt to Titius hj jideicommissiim. For the nature 
of ^deicontmissa and legacies is this — that although 
the heir is responsible, yet they are regarded as 
being given by the deceased rather than by the heir, 
because the deceased is the primary, principal, and 
actual cause of legacies and Jideicommissa. More- 
over, Titius in contemplation of himself cannot be 
said to liave become a procurator in rem sitam by 
the necessity of private affairs ; for he possesses the 
debt or action from a gainful source, to wit, a jidei- 
commissnin, nor was it necessary for him to acknow- 
ledge a generosity bestowed upon him. 

Lastly, Scaevola's response relies on this special 
reason, that an action both on the tutelage as well 
as on the loan proceeds from the inheritance of 
Sempronius ; the claim in reconvention, however, or 
counter-claim is more easily admitted from the sanie 
cause and source/^^^ 

12. Lastly, we must observe that the procurator 
in rem suam, who is sued upon a counterclaim, can 
set off by compeiisatio the debt which has been trans- 
ferred to him by cession [D. 16, 2, 18). From 
Papinian's doctrine ht d, L 18 that the procu7*ator 
in rem suam, when sued upon a debt owing by him 
can avail himself of com2)ensatio after litis contestation 
some deduce the opposite meaning that he cannot 
compensate before litis contestation alleging as a 
reason for the difference that after litis contestatio 



{}*) 1. jictiyiie 23 I). de|)ositi 1. cum PapiniannM 14 C de fscnt. ct 
interior, oiini. jmlie. 
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he becomes dominus of the suit and of the subject 
matter thereof. This opinion, however, has always 
seemed to me inconsistent. For since a procurator 
in rem suam has an actio utilis in his own name,^^'*^ 
which cannot be retracted before litis contestatio,^^^^ 
and before litis contestatio can appoint another agent 
to carry on the suit, just in the same manner as 
the principal creditor, and moreover transmits the 
action to his heir if he should die before litis contes- 
tatioy^^'^^ what prevents hnn from availing hhnself of 
compe7isatio, even before litis contestatio ? 

13. Franciscus Duarenus is of opinion that 
Papinian expressed the view that a person ap- 
pointed as agent in his own interests can plead 
corapensatio after litis contestatio, because he was 
consulted about the case where litis contestatio had 
taken place, and therefore suited his response to 
the question submitted to him. For this passage is 
taken from the third book of Papinian' s Respo7ises. 
But I hold with Jacobus Cujacius.^^^^ The juris- 
consult appears to have given an opinion about the 
more doubtful case. For a doubt there could be, 
whether that also, which has already been claimed 
in court, can be set off' after litis contestatio, dispen- 
sing with a preceding summons ; and it was clear 
that judgment must be pronounced in the matter 
which has been presented to the court, and thus 
the claim of compensation could not be allowed. 

(^®) 1. 1 C. de oblig. et act. d. 1. procuratorem 55 D. de procnrat. 

i^^) 1. quae omnia 25 § ult. D. de procurat. 

(") 1. illam 33 C. de donat. 

(18) lib. 24 obs. cap. 37. 
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But it has been decided that even in this ease com- 
pensation can be allowed ; because it is not equitable 
that he who is more vigilant (as he who has first 
entered upon a lawsuit) should be in a less favour- 
able position/^^^ To this extent the rule of litis con- 
testatio places the plaintiff not in a worse but in a 
considerably more advantageous position/^^ 

(^^) 1. in compensationein 8 D. de conipensat. 

(*-^) 1. noil solet D. de Re«:j. Jur. 1. 2 C. de annal. except, ibi : sed sit 
aliqua inter desides et vigilantes differentia. 



NOTES. 



Huber, Heedenndaeijise Rechtstjeleertheyt (3, 13, 34 to 37) says 
that if the cessionary brings the actio directa in the name of the 
cedent, he is obliged to recognise the claim against the latter in 
I'econvention, provided he has become cessionary without any 
necessity ; he is, however, not obliged to meet such claim if he 
was compelled to accept the cession by the exigencies of the law 
or if he brings the actio lUilid in his own name, unless in the 
latter case the cession was effected with the object of defeating 
the debtor in advancing it. 

Compe^isatio takes place ipso jure, hence the debtor can plead 
a debt, capable of compensation due by the cedent to him at or 
before the time of the cession, against the cessionary. (See 
Notes to chapter 13). 
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CHAPTER XI. 

AN EXPOSITION OF THE CONSTITUTIONS OF ANASTASIUS 
AND JUSTINIAN FOUND IN C. 4, 35, 22 AND 23, 
BY WHICH A CLAIM OF THE CEDED OR ASSIGNED 
ACTION IS MEASURED BY THE AMOUNT OF THE PRICE 
PAID BY THE CESSIONARY. 

SUiMMARV. 

Those tlefence.s available against the cessionary founded on— 

1. The capacity of the cedent ; 

2. The capacity of the cessionary ; 

3. The action itself ; 

4. The time of the cession ; 

o. The form, mode and tile of the cession ; 

— have all been examined in previous chapters. 
6. We shall now compendiously inquire into those subjects which 

are treated of in the following chapters. 
7 and 8. Exposition of Code 4, .35, 22, where the purchase of a debt 

within the limits of the price paid and interest thereon is restricted. 
9. Bartolus urges that in addition to the price the costs juust likewise 

be reckoned. 

10. A demand for the balance is not allowed to the former creditor, 
but the whole of su(;h balance accrues to the profit of the debtor. 

11. Nor does it suffice that he has promised the price, except if he has 
at the same time paid it. 

12. The amount thereof may be j^roved by extrinsic evidence. 

13. Or if credit for the price has been given, 

14. If, however, the cessionary pays j^cndvnte lite, the precedijig opinion 
is confirmed. 

1.5. But if the price paitl is at once received back by the cessionary 

Bartolus opines that he loses his action. 
1(5. The Anastasian Constitution also apijlies in the case of the sale of 

an inheritance, according to some opinions. 

1 7. Bald us and Salicetus question this. 

18. And a distinction drawn by Bartolus is reconciled. 

19-22. Enumeration of four cases forming an exception to the said 
constitution. 

23. The same principle ought to apply to cases sinjilar to the afore- 
mentioned. 
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24. The constitution does not apply in the case of an action sold by 
public auction. 

25. Nor in undisputed actions. 

26 and 27. Indeed it does not even then appear to apply when the 
cession of the debt has been effected without the intervention of a 
price. 

28. The contrary opinion, however, is more correct. 

29. A cession made from a motive of generosity is entirely valid. 

30. Justinian's Constitution supports the Anastasian Constitution. 
31 and 32. Exceptions to the former. 

So much about the eftect of cessions. The 
method of the arrangement adopted by me now^ 
leads us to those facts which in some way or other 
obstruct the eifect of actions ceded or made over. 
Many circumstances can be quoted from the fore- 
going chapters which ^/9.so pire destroy cession of 
actions or nullify them by means of an exception. 

1. To wit, by reason of the capacity of the 
cedents, as when they fall under the category of 
madmen, deaf and dumb, minors, etc. Chapter 3 
deals with this head. 

2. Or by reason of the capacity of those in 
whose favour the action has been conveyed, as when 
the cession is in favour of those enjoying greater 
power, adyucates or attorneys under an agreenient 
for a share in the suit ; or in favour of tutors or 
curators against their pupil or minor ; or a cession 
by an unprivileged person to one who is privileged. 
These cases are discussed in chapter 4. 

3. Or by reason of the nature of the action which 
has been ceded, for instance if the same is a popular 
action, tie mjniiis, criminal, or litigious — concerning 
which chapter 5 above treats. 
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4. Or by reason of the time of the cession, for 
instance if the action is stated to have been ceded at 
that time when nothing remains due to the cedent, 
the HabiUty having already been removed by pay- 
ment. Vide chapter 7. 

5. Or by reason of the form and mode of the 
cession, namely that the cession does not arise ex 
justa causa, or that the cause, giving rise to the 
ceded action, is not real, but fictitious and assumed, 
or that the required legal or statutory formalities 
have not been complied with — vide chapter 2. But 
these questions have been fully examined in their 
proper places. 

6. It remains for us to examine in the following 
four chapters these four questions : — 

(i). In which cases the Constitutio Anastasiana 
obtains, which prohibits the cessionary 
from exacting more than the amount paid 
by him. 

(ii). Whether and when the cedent can debar 
the cessionary from availing himself of the 
cession. 

(iii). Whether exceptions, to which the cedent 
was amenable, can likewise be legally raised 
against the cessionary. 

(iv). Whether the action passed by the cession 
lapses by reason of the death of the cedent 
as well as by the death of the cessionary. 
When we have examined each of these 
heads, our work is completed. 

7. As to the first question. It is clear that in 



Digitized byCjOOQlC 



204 CESSION OF ACTIONS. 

olden times the cessionary could sue for the entire 
debt, whatever he may have paid for the same. But 
when creditors abused cessions not only in harassing 
defendants with litigations, but also when creditors 
themselves uneasy and anxious about the issue con- 
sidering the uncertainty and perplexity of lawsuits, 
the power of the opponent, and other difficulties, 
were induced to any kind of sale of the action for a 
small price by those who hanker after other person's 
property and fortunes, and go about canvassing for 
cessions on these terms. For these reasons writers 
on law constantly inveigh against persons engaged 
in such traffic and stigmatise them as brawlers, 
embezzlers, chicaners, and unjust and wicked men 
who resort to contemptible devices, and in our 
opinion this opprobrium is well merited/^^ In order 
therefore to repress the evil practices of such men 
and to balk the expectation of lucre of these most 
unprincipled men, the Emperor Anastasius^^^ re- 
stricted the sale of actions in such a manner, that at 
the present day the claim transferred to the pur- 
chaser is for no greater sum than the amount of the 
23rice paid and interest thereon. 

8. For example, if anyone has purchased a debt 
of one hundred and twenty florins for one hundred 
florins he will not recover beyond one hundred florins, 
together with interest thereon, when suing upon the 
action ceded to him. 

9. Bartolus, however, after Accursius,^^^ rightly 

(1) Vide Alexandrum ab Alexandre lib. 4 Genial Dienim cap. 15. 
('-) in 1. per diversas 22 C. Mandati. 
(3) ad d. 1. per diversaB num. 6 ct 7. 
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observes that it must be noted that, not only should 
interest be reckoned in addition to the price, but 
also expenses and trouble necessarily involved in 
recovering the debt. 

10. But although the doctors commonly concede 
to the former creditor a claim for the difference 
between the debt and the price paid therefor, as 
appears from Antonius Gabrielius Romanus,^*^ yet 
Cynus' doctrine that a claim for the excess is dis- 
allowed is more correct. For if the purchaser of an 
action is allowed to sue for the price he paid to the 
vendor and the balance as well, what benefit has 
that enactment in C 4, 35, 22, conferred upon 
debtors ? Since, however, Anastasius, the author 
of that enactment, says that he had the debtors in 
view, and since Justinian published the subsequent 
Constitution replete with humaneness and bene- 
volence, I incline therefore to think that it follows 
that the excess redounds to the profit of the debtor, 
as the Emperor Justinian has clearly and sufKciently 
set forth in the Code referred to. For since that 
Constitution was promulgated with the object of 
interpreting the provisions of the Lex Anastasiana it 
should also be applied to an explanation of the latter 
law. But there are some who prove that this was 
the opinion of the older writers, as Speculator^^^ 
recounts and also Parladorius.^®^ 



(*) lib. 2 commun. opinion, tit. de action, cone. 5 num. 1. 

(^) tit. de cession, action. § 1. 

(^) quam et legum ipsarum rationi et rerum simul. utilitati consonan- 
tem magls esse pro aris et focis se contendere inquit Johan. Parladorius 
lib. 2 rerum quotid. cap. fin. part. 3 § 4 n. 12. 
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11. We must bear in mind that Anastasius says 
(C. 4, 35, 22) the cession is vahd not to the amount 
promised, but to the amount paid: this is consis- 
tent with what Justinian says (C. 4, 35, 23) that he 
who has paid money for the cession obtains no more 
than what indeed he himself has paid upon his own 
contract in the matter. 

12. In order that the cession should be valid to 
that extent it is necessary that the amount sued for 
should have been actually paid ; and hence the ces- 
sionary is bound to prove by other witnesses, evi- 
dence or probable inferences, the price he paid for 
the cession of the action, the cedent's admission 
not being adequate if he is produced as a witness 
and admits that the money has been paid to him ; 
for in this way an admission in fraud of the afore- 
mentioned Constitution might be rendered possible — 
according to the teaching of the doctors.^^^ For as 
often as an act is suspected on the ground of being 
prohibited by reason of lack of capacity of the person 
or the nature of the business transacted, the mere ad- 
mission of the contracting party does not constitute 
sufficient proof lest otherwise a legal fraud be com- 
mitted with impunity, a possibility which we must 
sedulously guard against.^^^ If a dispute arise be- 
tween the cedent and cessionary it is clear that the 



C^) Ita tradunt Doctores ad d. 1. per diversas, ibidem Bart. num. 12 
Kodericus Suarez allegat. 19 num. 2. Johan Parladorius d. § 4 num. 13 
et 14 et allegati ab Alexandre Trentacinq. lib. 2 variar. resolut. tit. de 
actionib. resolut. 2 num. 4. 

(^) argumento 1. q[ui testamentum 27 D. de probat. 



Digitized byCjOOQlC 



ANASTASIAN CONSTITUTION. 207 

cedent's admission is accepted and will be used against 
him.<^> 

13. But what I have said, that a cession is not 
valid unless the existence of a real price be proved, 
does not apply if credit for the price has been given 
by virtue of a formal deed of obligation and other 
satisfactory proof is furnished ; because payment of 
the price and giving credit are usually very much 
the same thing/^^^ 

14. Moreover if an action has been previously 
instituted and the price has been paid during the 
pendency of the suit, it is held that the foregoing 
opinion is affirmed on the ground that payment has 
been obtained, the time being immaterial/"^ 

15. What, if the cessionary has actually paid, 
but immediately received the price back again? 
Bartolus ^^^^ is of opinion that in consequence of his 
fraud and duplicity the action is forfeited,^^^^ because 
that which is immediately to be returned is not 
considered as having been genuinely paid/^*^ It is 
apparently for these reasons that Anastasius cir- 
cumscribed cessions of debt in a strict measure ; 
for scarcely anyone will be found who would pur- 

(»*) 1. cum de indebito 25 de probat. 1. f,'eneraliter 13 C. de non num. 
pecun. atque ita saepius se cum aliis consuluisse ait Bartolus in d. 1. per 
diversas. num. 12. 

(1®) 1. quod vendidi 19. D. de contrah. empt. § vendita 41. Instit. 
de rer. divis. 1. satisfactio 52 D. de solut. Dd. ad d. 1. per diversas et 1. 
seq. Jacob. Henoch, lib. 3 praesumpt. 129 num. 24. 

(") argumento 1. si rem 9 § ult. C. de pign. act. Bartol. Baud. Salicet. 
ad d. I. per diversas Guido Papae decis. 567 Alexand. Trentacinq. d. tit. 
de actionib. resolut. 2 num. 5. 

(12) ad d. 1. per diversas num. 17. 

(1') argumento 1. ab Anastasio C. Mand. 

(") 1. qui sic 55 if. de solut. 
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chase those things for the same price as they are 
worth even if he has some prospect of punishing ; 
because in this instance he has burdened himself 
rather than his opponent, inasmuch as, on the 
contrary, he has for a cheaper price relieved his 
opponent from a burden rather than provided it, as 
Jacobus Cujacius states, lib. 16, ohs. cap. 16. 

16. Some doctors extend the operation of the 
said Anastasian Constitution to the case of the sale 
and cession of an inheritance, with the result that 
the purchaser cannot employ the inheritance- 
actions to a greater extent than the value he 
actually gave, and thus the teaching of the Pandects 
and Codex,^^^^ and of the Emperors and jurisconsults 
on the subject of the cession or sale of actions 
belonging to an inheritance, is interpreted and 
restricted/^^^ 

17. That, however, does not meet with the 
approval of Baldus and Salicetus,^^^^ since on account 
of the disadvantages of obscure and uncertain debts 
and the costs incurred in prosecuting actions, it 
might seem just that any price whatsoever could 
be given for an Inheritance. Clearly, if it is quite 
evident that the inheritance is a very valuable one 
and there is very little to suggest suspicion, then 
Alexander Trentacinquius holds that a different 
rule prevails.^^^^ 

C^) tot. tit. de hered. et act. vend. 

(**) Vide Andrianum Pulvaeum ad Edict, de alienat. judic. mut. 
caussa etc. cap. 11. 

(") ad d. 1. per diversas. 

('*) de resolut. 2 de actionib. num. 16. 
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18, Bartolus considers that this distinction must 
reconcile the title de hered. et act. vend, with the 
Anastasian Constitution and remove all difficulty, 
so that the said Constitution may apply if he, who 
has sold an inheritance,' is not in possession ; for he 
is the vendor of the rights and actions against 
another, and the purchaser can be regarded as a 
redemptor litium (^.e/, one who, for a consideration, 
undertakes the risks of another person's suit). If, 
however, he is in possession, the cession also of 
debts should, be valid, if any happen to belong to 
the inheritance ; for he cannot be considered a 
redemptor litium, since he has not primarily pur- 
chased a debt or action against another, but princi- 
pally the very inheritance which was not in dispute; 
because he who has sold is the heir and possessor, 
and it follows from this that the debts are capable 
of being sold, as we shall see in paragraph 31 
below. This opinion of Bartolus seems equally 
sound and not in conflict with the principle of the 
law. 

19. Furthermore, by the Anastasian Constitu- 
tion four cases are expressly excepted when a 
complete cession is wholly valid. The first case, 
when coheirs mutually cede to each other the 
actions in the division of the family inheritance. 
For this cession is upheld in its entirety in favour 
of a division and in order that there may be a 
simple suspension of joint ownership, a constant 
source of discord. By parity of reasoning cession 
of action is admitted in toto as between partners, 
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and those who are the owners of contiguous lands, 
or who are joint owners of any kind of property, 
notwithstanding that the same were not included 
by the Anastasian Constitution, as Adrianus 
Pulvaeus after Bartolus informs us, d, cap, 11. 
Menochius^^^^ testifies to the universal adoption of 
this view. 

20. The second case, when some debt is given to 
a creditor by way of payment,^^) for example, if I 
owe you ten aurei, but do not have the money in 
readiness, and give you a debt of fifteen aurei in 
payment with your approval and consent (for one 
thing cannot be given in payment for another when 
the creditor objects) ; by virtue of such cession you 
will obtain fifteen aurei, and not only ten aurei, 
which I am understood to have paid by means of 
that cession. Because you must be considered not 
so much as having bought the action, but that you 
have made such an arrangement as would enable you 
to receive and hold the debt due to you. This is 
so, provided a genuine debt has preceded ; for if a 
person imagines that he is indebted and gives a debt 
in payment, the cession will be invalid; indeed 
Bartolus' opinion ^^^^ is that in consequence of a fraud 
of this description the action perishes. Therefore 
if the preceding debt is peradventure denied, the 
cessionary must adduce proof, nor will the cedent's 



(^•) d. praesumpt. 129 num. 14 et 15 et Trentacinquins d. resolut. 2 
uum. 7. 

(^) d. 1. per diversas 1. fidejussoribus flF. de fidejuss. 
(21) in not. ad d. 1. ab Anastasio. 
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admission suffice here owing to the presence of a 
suspicion of fraud. 

21. The third kind is, when a person has received 
a cession for the purpose of preserving his possession ; 
for here also the cession is wholly valid, for instance 
if one who is in possession of another person's pro- 
perty, has made it his business, for the defence and 
protection of that property and in order that he may 
not be obliged to restore it to the owner, to have 
the personal action with hypothecary rights ceded 
to him at a very small cost, by him for whom the 
owner has established the same, then this cession 
will be operative whatever price the possessor may 
have paid for same/^^ This view is by some ex- 
tended to the case of the person who has a certain 
jus in re, for here he buys a debt for the purpose 
not of disturbing his right, but of assuring it, and 
in order to obviate an augmentation of actions at 
law already in existence, and further secures for 
himself peace from those whose perennial defences 
in lawsuits are a source of apprehension to him. 
That such has been decided is reported by Mor- 
narius.^^^^ Christinaeus^^*^ agrees with him. 

22. The fourth case is, when we have a cession 
between legatees or fideicommissaries, to whom 
together debts or actions or other things have been 
left. For instance, if the deceased has bequeathed a 
debt of one hundred aurei to three persons, and they 

{^) d. I. per diversas ibi *' vel is, qui res alienas possidet." 

(23) ad dd. 11. 

(2*) vol. 3 decis. 49 num. 13. 

02 
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have transferred their two shares to the third 
legatee, then this cession will be absolutely valid 
even though the debt has been sold to such third 
legatee maybe at a small price. For this cession 
arises to a certain extent by the requirements of the 
estate, to obviate the necessity of each one suing 
separately for his portion, proceedings which often 
present not a little inconvenience/^^ 

23. The foregoing are the cases specifically ex- 
cepted by Anastasius. That the same rule must 
hold in all other cases which are not excepted, but 
notwithstanding similar, and having also a necessary 
cause of cession, is justly gathered by the doctors 
from the following words of the law: "For when no 
such reason intervenes, he more correctly becomes 
a purchaser who succeeds to another person's actions 
after furnishing the money." Wherefore it follows 
that he is not a purchaser if another case occurs 
which is of such a kind, i.e., similar. The same can 
be gathered satisfactorily from the last words of the 
same law, where we have the statement ** that ces- 
sions conformably to excepted and specially men- 
tioned causes as well as other causes may have force 
without any diminution." 

And so Bartolus, rejecting the conjecture of the 
gloss, says that the Emperor did not restrict it to 
those cases, but to the reason of those cases so that 
whenever it becomes apparent that the cessionary is 
not a purchaser of lawsuits from a cause from which 

(2») 1. plane 3 D. Fam. 1. ercise. 1. cum. hi 8 § in caussa 1. 9. ff, de 
transact. I. potest 27 if. de legat. 1. 
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the cession flows, then the cession is vaHd just as in 
the aforementioned excepted cases. Moreover there 
are similar cases whenever a cession originates in a 
necessary cause, as when a creditor has ceded to a 
surety paying the smallest portion the action against 
his debtor. ^^^ But this must be understood in the 
same sense that if he has voluntarily ceded the en- 
tire debt he cannot otherwise be compelled to cede 
the action beyond the amount obtained from the 
surety or the possessor of the pledge. 

24. Likewise, the Anastasian law has no applica- 
tion when the action is sold by public auction, and 
thus if an action for a thousand florins is sold for 
five hundred, Paulus de Castro and Baldus contend 
that the purchaser is empowered to recover a 
thousand (m d. L per diversas), Trentacinquius 
agrees with them, d, loco. num. 15. 

25. Further, that the Anastasian Constitution 
has no bearing on undisputed actions (for example 
if the debtor has admitted his debt, and has not 
shown cause why he should not be compelled to 
pay) is correctly gathered from the words and 
intention of the Emperor Anastasius. These words 
are as follows : when it is certain that they are 
claiming to exercise their rights in respect of un- 
disputed actions open to them previously rather 
than seeking to transfer them to others [C. 4, 35, 
22). The meaning of these words is this, that there 
is not the least doubt but that if every man, who 

(^) 1. mulier D. Qui pot. in pign. liab. ut probat Bart, hie et Tren- 
tacinq. de resolut 2 ii. 13. 
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has advanced the debt due to him as a certain and 
undisputed debt, did not fear that the same might 
be contested, he would prefer to recover payment 
personally to transferring his claim to another pro- 
bably for a cheap and low price. It is true that the 
reason of the Anastasian Constitution is based prin- 
cipally upon the annoyance to the debtor and the 
purchase of a lawsuit ; but there is no fear of annoy- 
ance to the debtor, or of a sale of a lawsuit, in the 
case of a cession of action and of an indisputable 
obligation, which either by the admission of the 
debtor himself or upon some other grounds is so 
certain, that no lawsuit can be instituted except by 
sheer chicanery, which is not considered as resting 
upon reason. Long since the same principle was 
well laid down by Fulgosius, whose opinion is fol- 
lowed and approved of by Ant. Faber, lib, 12, conject. 
cap, 12, although he errs there, in believing that no 
connnentator had previously taught this doctrine. 
Indeed it has rather frequently been decided by the 
Senate of Paris (as is reported by Georgius Lovet)^^^ 
that the Anastasian Constitution was directed only 
against those who for the sake of covetousness and 
wanton desire to harass others buy lawsuits or doubt- 
ful actions at a low price, but not against those who 
obtain cession of actions of liquidated and undisputed 
claims. Molynaeus^^^^ shares this view. 

26. Finally, it is frequently asked whether the 

(^) au recueil. d. aucuns notable arrests donnees en al cour de 
Parlenieiit de Paris in lit. C. num. 13 et ibi in notis Julianas Brodeau. 

(2») in tract, do usuris i|uaest. 62 num. 413. Adde Christinaeuni 
volum. 2 deci«. 10 num. 13, 14. 
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Anastasian Constitution applies when the cession 
of a debt or action takes place without the interven- 
tion of a price, for example if for a cession of action 
not money, but something else is given, and thus we 
have not a contract of sale but exchange or some 
other kind of contract or transaction. Some writers 
apply the aforesaid Constitution to such a case and 
are of opinion that what has here been said concern- 
ing sale is cited as an example, and that the principle 
pervades all contracts by means of which property 
is alienated ; for the term sale embraces every form 
of alienation/^^ Fulgosius has doubts on this point 
and leaves it undecided. My opinion is that some- 
times the Anastasian Constitution does not apply 
in the case suggested. I am aware that a new law 
has been introduced into it, repealing in this respect 
an old law, in which the cession and sale even of 
doubtful and contested debt was wholly valid.^^^ It 
is well known that new laws amending an older 
enactment must invariably be strictly construed, 
neither must they be readily extended beyond their 
proper limits. Therefore since this Constitution 
only mentions sale it must be confined to sale alone, 
although I think that the ancient law ought to 
sustain its force without abatement beyond the case 
of sale (dt. L per diversas, in fine.). Neither am I 
persuaded to alter my view^ because the law of the 
Twelve Tables includes every species of alienation 



(28) 1. statu lil>eri a caeteris. Labeo ff. de statulib. 
(^) 1. si nomen 4 1. qui filiifam. 14 1. noniiua 17 1. venditor 23 et 
passim ft*, de liefed. vel action, vendit. 
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ill the term sale. For sale in the proper sense of 
the word means only that species of alienation in 
which we find the elements of a fixed price and an 
article of sale, and which is distinguished from the 
other kinds of alienating property /^^^ 

And I said that the law of the Twelve Tables 
which embraces every kind of alienation in the term 
^' sale " must be applied to the customs of the old 
Romans, with whom in ancient times every aliena- 
tion and even donation were eifecfced through the 
medium of the imaginary sale per ass et lihram (with 
the copper and the scales), a ceremony which fell 
into desuetude and has been completely abolished. 

27. But now when we examine the reason of 
the Constitution more carefully, I think that it 
applies to all contracts whereby doubtful actions 
are without any necessity transferred to another 
for a certain consideration [aliquo accepto] ; for 
what matters it whether you swallow up another 
person's action for a price or in consideration of 
giving some other thing ? Or what difference does 
it make whether you pay a small price or an article 
of trifling value with the object of procuring an action 
or of harassing a debtor ? It behoves us rather to 
consider the intention of the Emperor, who aimed 
at checking sordid and unseemly litigation as well 
as the fraudulent appropriation of lawsuits, than to 
dodge the meaning of the words by resorting to 

(^) I. sicut 8 § sed si permiserit. ff. Quibus mod. pignus. 1. si quia 
f unduni 37 tt*. de contrail, enipt. 
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subtle equivocation and sophistry /^^^ Lastly, if the 
Emperor had intended that the Constitution should 
apply only to the sale of actions, what need was 
there to make the four exceptions aforementioned 
which have nothing in common with sale ? However, 
as the saying is, the exception proves the rule. 

28. Our preceding remarks apply to cases where 
a price has been paid for the cession or something 
else has b'een given in lieu of a price. If, however, 
a cession is given gratis or from motives of generos- 
ity, it is perfectly vaHd.^^^ For such liberality must 
not be restrained. Yet because it arises in this 
manner, so long as the donation was not fictitious, 
the transaction must not be regarded as a sale under 
disguise. 

29. Furthermore if a person buys a part of an 
action and accepts the [other] part as a gift, it seems 
on investigation that this is only a colourable pur- 
chase and an illegal splitting ; consequently in this 
case also the cession is invalid beyond the amount 
of money paid, pursuant to Justinian's Constitution 
(C. 4, 35, 23), which was promulgated as a sub- 
sidiary to the Anastasian Constitution, when it was 
found that the latter was evaded by fraud and 
subtlety, and craftily mutilated. For when a dona- 
tion was permitted in that case a legal fraud was 
committed by those who are lying in wait for litiga- 
tion and are conversant with all the fraudulent 
practices ; with the result that they transferred in- 

(^) 1. contra legem 29 et 1. seq. D. de legib. 

(^) d. 1. per diversas, ibi, sin autem per donationem. 
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deed a part of the debt by virtue of the sale, but 
the remaining portion they ceded in pursuance of a 
colourable sale, and by means of this artifice they 
proved the Anastasian Constitution eludible. To 
remedy this Justinian ordained ((7. 4, 35, 23), as an 
auxiliary measure to the Anastasian Constitution, 
that although a gift is made of the other part by 
the person in question, yet he shall not be allowed 
to recover more than he actually paid according to 
his contract ; and he ordered that the entire balance 
transferred by means of the fictitious donation shall 
be unprofitable on both sides ; and that no gain 
shall accrue or belong to the cedent or the ces- 
sionary who busied himself to obtain the same, and 
that no action beyond the amount -paid shall be en- 
forced by either of them against the debtor or his 
property ; but that all the remainder shall accrue to 
the estate and advantage of the debtor. 

30. Commentators make this one exception to 
this Constitution of Justinian, 6*.-c., in the case 
where a cession occurs in consequence of the sale of 
a thing, as when a farm is sold and the actions and 
rights are ceded in consequence. For even though 
the deed of sale contains these words " and if there is 
more, by gift," &c., nevertheless the sale and conse- 
quently the cession are valid, according to the view 
of Bartolus and Baldus.^^^ 

31. They assert that the principle is the same 
in the case of the donation being founded upon a 
just cause, for example if an action is transferred in 

(**) in d. 1. per diversas Alexander Trentacinq. resolut. 2 num. 22. 
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consideration partly of a sale, the price being ac- 
cepted, and partly of a donation, when the cession- 
ary has well deserved it. In this case, however, the 
exclusion of every presumption of dissimulation is 
essential, wherefore the grounds of the remunera- 
tion must be not only specifically mentioned, but 
also proved, unless they are well known. So the 
doctors tell us, whom Alexander Trentacinquius^^^^ 
refers to and follows, who enumerates other excep- 
tions which I consider it is unnecessary to criticise 
here. 

(**) d. resolut. 2 num. 23 et seqq. 



•HB«* 



NOTES. 

The Roman law permitted the cessionary to recover the whole 
amount of the debt, however trifling might have been the price 
or consideration which he had paid for it. By a Constitution of 
the Emperor Anastasius, which was subsequently extended by 
Justinian, the cessionary could recover only the principal sum 
which he had paid for the cession, together with interest and 
expenses. The first of these Constitutions excepted such cessions 
as were made by co-heirs, or others who were jointly interested 
in an estate, succession or co-partnership. Secondly, where the 
cession was made by a debtor, as a payment to his creditor. 
Thirdly, where it was made possessionis siiae causa tuendi; as 
when a person in possession of an estate belonging to another 
purchases a right which gives him the means of retaining the 
possession against the dominus. Fourthly, where one of several 
co-legatees of a debt makes a cession of his portion of the debt to 
others. This Constitution also excepted donations. Under the 
pretext of a donation the object of the Constitution was defeated; 
but by a subsequent Constitution of Justinian, it was extended 



Digitized byCjOOQlC 



220 CESSION OP ACTIONS. 

to the cession of a debt in which part was given and the other 
part sold (Burge, 3, p. 549 ; and Hunter's R<yinaii Law^ 3rd ed., 
p. 628). 

This rule was somewhat modified in Holland. There a 
debtor had the right, within a year after he became aware of the 
cession, to require the plaintiff to declare on oath what specific 
amount had been paid as the price, and then to discharge himself 
by tendering the same amount. Groenewegen {ad, C. 4, 35, 23) 
points out that the Anastasian Constitution and the amending 
Constitution of Justinian had been virtually abrogated by the 
practice of the Butch courts, saving only to the debtor what was 
known as his right of retraction. Voet (18, 4, 18) speaks of the 
rule as having "grown up in our practice" and treats it as a 
branch of the law relating to retraction, de Villiebs, C.J., 
came to the conclusion in SeavUle v. Colley (9 S.C. 39) that the 
Lex Anastasiana had been abrogated by disuse. This case over- 
ruled the Eastern Districts' Court decision in Deschamps v. 
van Onselin (8 C.L.J. 163). The High Court of the late Trans- 
vaal Republic followed SeavUle v. Colley in the case of McHcUtie 
V. FUmer (O.K. 1894, pt. 4, p. 9). 
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CHAPTER XII. 



WHETHER AND WHEN THE CEDENT CAN OBSTRUCT THE 

CESSIONARY IN EMPLOYING THE ACTION CEDED TO 

HIM. 

SUMMARY. 

1. Commentators have greatly stumbled over this question, notably 
Antonius Faber. 

2. The correct opinion is this : while the matter is still untouched the 
cedent has the power to use the action he has ceded. 

3. But what he has recovered must be restored to the cessionary. 

4. But if both join in the suit, the cessionary will be preferred to the 
cedent. Accursius holds differently. 

5. The doctors maintain that this is the general rule whenever he, 
who sues by the actio utilise has a cause from the person to whom 
the actio directa is proper. 

6. But even if the cedent has previously been successful in his action, 
some writers contend that when the cessionary joins him in the 
execution, the latter must nevertheless be preferred to him. 

7. When a cession has been made for a consideration which has not 
been fulfilled, the cedent has a legal right to sue, although the 
matter does not appear to be untouched. 

8. The question is discussed if the same debt has been ceded to two 
persons at different times, which of the twain is preferred to the 
other ? 

9. When cession has been made to a later creditor, can the former 
exact payment by means of the hypothecary action ? 

10. The cedent's creditor, who before notice has made it his business 
to attach the money in the hands of the debtor— is he entitled to 
a preference over the cessionary ? 

11. When an action ceases to be integra is defined in 1,3, C. de Novat. 

12. Namely, firstly, by litis contestatto. 

13. Secondly, if the cessionary has accepted part of the debt. 

14. In which case the cedent cannot even sue for the balance— Antonius 
Faber dissents. 

15. Thirdly, by notice, but the cause must be specified — as opposed to 
Speculator's opinion. 

16. But a prohibition is unnecessary — contrary to the opinion of Faber 
and Speculator. 

17. If the action against two debtors liable in solidum has been ceded 
both must have notice of cession. 

18. A famous controversy. Whether the knowledge of the debtor, 
howsoever obtained, is sufficient in the absence of formal notice, to 
render the matter no longer intact ? 

19. The affirmative view adopted. 
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We must next inquire whether after the cession 
of the action or debt has been completed, the cedent 
can nevertheless proceed against the debtor by virtue 
of the direct actions, and obstruct the cessionary's 
action in some other way. 

1. In regard to this question our commentators 
provide strange dreams, when they express the 
opinion that if the cession has been eiFected to the 
advantage of the cessionary no further power of 
suing belongs to the cedent ; but if it is for the 
cedent's benefit, he has still the right to proceed 
against the debtor, unless one of the Emperor 
Gordian's three requirements intervenes.^^^ No 
statement can be more absurd and incompatible 
with law than the foregoing. Antonius Faber 
(lib, 12 conjecL cap. 62), when endeavouring to un- 
fold the subject by drawing many other more absurd 
distinctions, has entangled himself so hopelessly, 
that I hardly know whether anyone has ever strayed 
further from the portals of truth. 

2. It is therefore preferable, after dismissing 
comments of this description, to speak of the pro- 
prietor — that is to say, because he has made a cession 
to another or has handed over his action, he has the 
power nevertheless of setting the action in motion, 
of demanding and accepting the money from the 
debtor, and of making terms or a compromise, pro- 
vided that the matter is still intact. ^^^ 

(*) in 1. 3 C. de novat. Octav. Cacheranu» decis. 62 num. 1 et seqq. 
Ant. Tessaur. decin. 201. Alexander Trentacinq. lib. 3 tit. de solut. 
resolut. 14 num. 1 vers, tertia conclusio. 

(2) 1. 3 C. Mandat. d. 1. 3 C. de Novat. 
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The reason is that the actio directa is not admit- 
ted in cessions because, the doctors say, it is so in- 
separably bound up with the first creditor that it is 
no more possible to disintegrate them than it is to 
separate the soul from the body. The cessionary, 
however, acquires by cession the actio utilis, but not 
the actio directa, unless he can employ it in the 
name of the cedent who is deemed to have retained it. 

3. But if the cedent has recovered aught by the 
direct action, or has arranged terms with the debtor, 
Accursius^'^^ maintains that under those circumstances 
the cessionary is allowed an action against the cedent. 

4. What then, if the cessionary has combined 
with the old creditor, and desires that he should be 
permitted to sue in preference, which one of the two 
should be preferred to the other ? 

Ulpian gives an answer to this question (Z). 3, 
3, 55) saying, that when an agent has been appointed 
in his own interest, the agent's principal must not be 
preferred in the prosecution of a suit or the receiving 
of money, for they who possess equitable actions in 
their own name do assert them of right. Accursius 
{in notatis ad I, 55) avers that this is true only in the 
case where he is procurator when action has been 
commenced (litem contestatus), or has accepted part 
of the debt, or given notice to the debtor not to pay 
the principal, otherwise the principal must be given 
the preference {per I. 3 (7. de novat). In my opinion 
this is incorrect. And why ? Is not he who sues 

(') in 1. ult. D. de transact, argum. 1. 2 § non tantum 4 § sed etsi 5 
vers, fecisse D. de hered. vend. 1. venditor 28 § 1 D. eod. 1. 14 D. de furt. 
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the debtor upon the action ceded to him and recovers 
judgment against him, considered as having given 
sufficient notice to the debtor not to pay his debt to 
the cedent? Who can have any doubt as to the 
intention of the man, who contends that he ought 
to be preferred in the action for payment of the 
debt, whether he desires that he or the cedent should 
receive payment? Moreover all admit that after 
the cessionary has given notice the debtor does not 
make a legal payment to the cedent ; but when the 
cessionary has claimed in court that he ought to be 
preferred to the principal or cedent, notice has then 
already been given to the debtor by the summons, 
which, according to the doctrine of the doctors, 
ought to embody the names of the judge, plaintiff, 
defendant, cause of action, court and the proper day 
for entering appearance. And we shall prove here- 
after that notice is not essential, but that knowledge 
alone that the action has been ceded is sufficient. 
Paul's excellent response (Z>. 13, 7, 18) finally 
confirms my opinion when he says, that if he has 
agreed that my debtor's liability shall be pledged to 
you, the praetor must give such effect to the agree- 
ment as to protect you in recovering the money, 
and the debtor as against me. If the debtor has 
an exception against the first creditor or cedent, 
that no lawful cause exists, which is sufficient to 
oust the cessionary's claim for payment, it is clear 
enough that the latter must be preferred to the 
former. - This is also Ulpian's view.^*^ The agent 

(*) in 1. si procurator, 28 D. de procurat. 
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who is anxious to obtain judgment against the will 
of the principal on the direct action or stipulation 
is repelled by the exception W 7ion in rem suarn 
datus sit (if not appointed in his own interest). 
Whence it follows from the argument derived from 
the contrary sense, that the cessionary who is a 
j)rocurator in rem suam cannot be defeated by any 
exception, though the cedent may object, and he 
may take proceedings when he desires to have 

preference. 

5. But our commentators generally teach us that 

whenever the person entitled to an actio utilis 
acquires the suit from him who enjoys the actio 
directa, then the former must be given preference 
over the latter. ^^^ Wherefore Cynus^^^ says that in 
spite of the glossators the cessionary must be pre- 
ferred, and he adds the following reason : because he 
cannot offend against his own act. 

6. And this is true to such an extent, according 
to the doctors, ^^^ that although the old creditor, who 
possesses the direct actions has sued and obtained 
judgment, yet the cessionary must be preferred to 
him if he joins in the execution. Indeed what 
benefit will accrue to the cedent, when he is com- 
pelled to restore to the cessionary what he has just 
derived from the attachment, as we have previously 

{^) 1. 1 § qui superficiem D. de superfic. 1. 1 D. si ager vectigal. pet. 1. 
quae omnia 25 § plane D. de procurat. Bart, in 1. 4 num. ult. C. quae res 
pignor. 

(^) ad d. ]. 3 C. de novat. num. 4. 

(') ad d. 1. 3. C. de novat. Octavianus Cacheranus decis. 62 num. 16 
vers, secundo pro hac opinione. Alexand. Trentacinq. lib. 3 tit. de solut. 
resolut. 29 num. 3. 
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pointed out, and in this wise is burdened with more 
costs and suits ? 

7. If the cession has been effected for a con- 
sideration (causa), which the cessionary has not 
satisfied, in this case the cedent is preferred in an 
action for the recovery of the ceded debt, not only 
when the matter is still intact, but also if one 
of the three requirements (in d, I, 3, C, de novat.) 
has been found to exist, as Joachim Mynsingerus 
{cent 3, obs, 69) points out as worthy of observa- 
tion. 

8. Connected with the previous question we must 
examine the following : if the same action is ceded 
to two persons at different times (as Cacheranus 
shows, decis, 63, that this is possible) which one 
ought to b^ given the preference over the other in 
such action ? I think that we must consider as to 
whether both cessions have been made while the 
matter is still intact, that is before the hap- 
pening of one of the three Gordian conditions [in d, 
I. 3, C. de novat), and if such be the case I hold 
that the position of the cessionary who has first ob- 
tained possession is better. For while the matter 
has not been acted upon {re Integra), since the direct 
action has still remained effectual with the cedent, 
there is nothing to prevent him from assigning 
his right to recover to someone else. In this 
case, however, the person who has either first given 
notice to the debtor or instituted an action against 
him {litem contestatus est) or accepted a part of the 
debt, will have a preference. Nor does it matter 
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that the actio utilis has been transferred to the 
prior cessionary, for the same is ineffectual before one 
of those three events enumerated by Gordian (in d. 
I, 3, C.) has happened. But if the second cession 
has been effected after the matter has been acted 
upon (that is, after the cessionary has fulfilled one 
of those three conditions contained in d. Z. 3), I 
am of opinion that the prior cession must prevail. 
For such second cession is useless and of no value, 
for the reason that it has been effected at a time 
when even the cedent was unable to set the action 
in motion in opposition to the cessionary (d. I. 3). 
Moreover no man can transfer to another greater 
rights than he himself possesses.^®^ And by this 
argument this question seems to me fully answered ; 
and I found that after writing the foregoing that 
others hold the same view.^®^ If anyone desires to 
know other views let him consult Gerardus May- 
nard,^^^^ and Alexander Trentacinquius.^^^^ 

9. In this connection the question can frequently 
be asked, viz,^ whether when a cession has been 
passed to a later creditor, the prior can exact pay- 
ment of the debt by the hypothecary action ? And 
since in this matter it is usual to look at nothing 
but the existence of a thing, even though it has 
been alienated, my opinion is that the security of 
the debt is in this case sufficient, as the jurisconsult 



(^) 1. nemo. 55 D. de Reg. Jur. 

(®) Johaii Baquetum in tract, des droicts de Justice cap. 21 num. 288 
et in tract, dea rentes deves par particuliers cap. ult. circa fineni. 
(10) lib. 2 decis. Tholos. 62. 
(") d. resolut. 15. 

p2 
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says/^^^ But when the money has been obtained 
before the former presses, it can by no means be re- 
claimed inasmuch as it never belonged to the debtor 
(D. 20, 1, 1, 2) nor was attached to the pledge ; (D. 
20, 4, 7, 1). [The.meaning seems obscure. Tr.]. As 
to other opinions on this head consult Johannes ^^^^ 
who argues with great prolixity. 

10. But if while the matter is still intact or 
before notice [to the debtor] has been given, the 
cedent's creditor has taken steps to attach money in^ 
the hands of the debtor, whose liability has been 
ceded, he [the creditor] must by force and virtue 
of the arrest (which produces a quasi-praetorium 
pignus^^*^) be preferred to the cessionary who before 
notice has no rights effectually transferred to him, 
but the action remains with the cedent himself; 
such as also the opinion of Johannes Baquetus, 
&c. 

[The meaning of paragraph 10 briefly is that if 
a creditor of the cedent should take in execution the 
debt assigned, he would be preferred to the cession- 
ary unless the latter has intimated the debt, or re- 
ceived payment from the debtor, or engaged in 
litigation with him for the recovery of it. Tr.] 

11, Again, I have said that the cedent has the 
power to sue the debtor when the matter is still 

(12) in 1. fideicommissa 11 § ergo etai 13 if. de legat. 3. 

(1^) del. Castillo Sotomajor lib. 4 controv. part. 1 quaest. 61, 88. 

C*) Wesenib. in parat. if. de privil. cred. Petrus Peckius de jure 
sistendi cap. 35 num. 5. Daniel Molerus lib. 3 Semest. cap. 44 num. 14 
Bolerus de process, execut. 3 cap. XI num. 33 et seqq. Andr. Rauchhaurt. 
part. 1 quaest. 4. 
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intact, and thus by recovering the amount of 
his debt to obstruct the cessionary's action in the 
future ; when, therefore, the cession has ceased 
to be a res iyitegra the cedent is deprived of 
every right of recovering which is then understood 
as being transferred to the cessionary. But when 
does the matter cease to be entire? [In other 
words, when is it considered that no commencement 
has been made to act upon the cession? Tr.] 
This is clearly defined by Gordian in C. 8, 42, 3, 
to wit, if the cessionary has either formally insti- 
tuted proceedings (litem contestatus sit) against the 
debtor, or has accepted part of the debt from him, 
or has given the debtor formal notice that he has 
received cession. We must deal with these separ- 
ately and very accurately. 

12. There is no doubt that the matter ceases to 
be untouched and that the cedent's action is debarred 
if the cessionary has instituted formal proceedings 
for payment against the debtor whose debt has been 
ceded ; for the formal entering upon a suit (litis con- 
testatio) is considered as equivalent to delegatio^^^^ ; 
and by obtaining judgment, or by instituting formal 
proceedings business is transacted (D. 15, 1, 11, 8). 

13. The same rule must apply, if the cessionary 
has recovered part of the debt, for the debtor who 
pays a portion of the debt, thereby sufficiently 
acknowledges the cessionary to be his creditor ; and 
since he furnishes proof of his consent to the 
cession, the debt is not so much regarded as ceded 

t^^) 1. delegati 11. D. de novat. 
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as that the debtor himself has in a certain sense 
been delegated. 

14. On the other hand Antonius Faber {d. lib. 12 
cap. 6) construes the words of the Emperor (C. 8, 
42, 3) *'0r has received portion of the debt" to 
mean that the cedent is denied an action only in 
respect of that portion, but that he has still the 
right of recovering the balance. This interpreta- 
tion is at variance with the text and intention of 
the Emperor. The Emperor ordained that if the 
person to whom an action has been assigned, has 
received portion of the debt, the assignor is not 
permitted to claim the amount owing, but Faber 
adds " that this is to say, the entire debt." This is 
not correct. For correctly and strictly speaking, 
these words the amount owiiig must not be applied 
to the part which has been paid, but to the balance 
still unpaid, for what is paid can no longer be said 
to be owing {in pr. Inst. Quih. mod. toll, ohlig.). 
And it matters not whether the creditor himself 
has been paid, or someone else with his consent, as 
in this case the cessionary {I. vero 12 D. de solut.). 
Besides, this could not occur if the debtor, who has 
paid portion of the debt to the cessionary, had not 
been informed by him of the cession, and we have 
just seen that by this information alone the cedent's 
action is barred. 

15. But in regard to notice a greater difficulty 
arises. For firstly, the question is here put by the 
doctors : if the cessionary has only notified the 
debtor not to pay to the creditor, but has omitted 
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to indicate the reason, is such notice sufficient to 
prevent the debtor's payment ? Speculator ^^^^ con- 
siders it sufficient, unless the person, to whom such 
notice was given, has demanded that the reason be 
stated. However, Bartolus/^^^ criticises this opinion 
because the Emperor Alexander^^®^ required notice 
to be given to the debtor of the obligation or 
cession, wherefore, says Bartolus, bare notice is not 
enough, but the cessionary must exhibit to him the 
deed of cession and furnish him with a copy,^^®^ 
because in every case of official notification or cita- 
tion the documents must be produced or a copy 
thereof — as the said Bartolus has extensively 
explained,^^^ and others are quoted by Alexander 
Trentacinquius/^^^ 

16. But it is sufficient that the debtor be noti- 
fied of the cession, nor is it further essential that 
the debtor be restrained from paying the former 
creditor — though Speculator thinks differently (in 
d. tit de procurat), but is justly criticised on this 
score by William Ouciacus/^^^ Antonius Faber^^^ 
has recently attempted to defend Speculator and 
the other commentators' old error ; however he 
advances no argument in proof of the necessity of 

(^*) in tit. tie procurat. § tin. vers, sed nnnquid nufiicit. 

(") in 1. 1 num. 20 D. de nov. oper. nunc. 

(1*) in 1. nonien 4 C. Quae res pignor. 

(^*) d. I. nomen 4 1. si quis insinatns 13 D. depositi Clement, de Elect, 
cap. causani. 

C*) in 1. non solum. § morti D. de novi oper. nunt. 

(^) lib. 3 tit. de solut. resolut. 29 num. 4 ubi hoc commune placitum 
esse testatur. 

(**") lib. 2 Academicarum quaestionum quaest. 10 num. 2. 

(^) lib. 12 conject. cap. 3 in tine et cap. 6. 
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such prohibition. For as far as C, 8, 42, 3 is 
concerned, the words do not refer to the cessionary 
but to the cedent. 

17. But if it happens that there are two debtors 
bound in soUdurn, whose debt has been ceded, the 
cessionary must notify the cession to each of them, 
otherwise if only one has been notified, the other 
will still be free to pay the cedent — Ludovicus 
Charondas (lib. 4, respons. 66) gave the same 
opinion in a very intricate case submitted to him. 

18. But if the debtor has learnt in some other 
way, without receiving notice from the cessionary, 
that his del)t has been ceded or assigned to some 
other person, is such knowledge sufficient to prohibit 
the debtor from paying to the original creditor ? As 
to this point there is a famous controversy, in which 
there is an extraordinary difference of opinion among 
commentators, and Castreusis writes that he has felt 
very uncertain on this subject and has often nmttered 
to himself that it is impossible to throw anchor with 
safety in the straits of [these] opinions. Accursius 
at one tinie^^^ expresses an affirmative view and 
then a negative.^^^ Albericus ^*^^ says that by the 
authority of a gloss he has obtained judgment in 
both cases. Hugo Donellus also is undecided, for 
in one place ^"^^^ he defends the affirmative view, 
while in another place {ad d, L nomen 4) he inclines 
to the negative opinion. Even the Supreme Courts 

(^) ad 1. ult. I), de transact. 

C"*^) ad d. 1. nomen 4 C. Quae res pign. 

(■») ad d. 1. 3 C. de novat. 

(•^) ad d. 1. 3 et lib. 15 ccHunient. cap. 43 vers. «ed lioruui utrumque. 
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have given contradictory judgments in regard to 
this question. For instance, the Neapolitan Senate^^) 
embraced the negative view in its decisions, as 
Matthaeus reports {de affiictis, decis, 335). The 
Senatus Pedemontanus followed the affirmative 
opinion, to which Cacheranus (decis, 45) testifies, 
borne out by And. Fachinaeus (lib. 3, controv. cap, 
94). The doctors generally distinguish, whether 
the cession has been eflfected for the benefit and at 
the risk of the cedent or of the cessionary, so that 
in this case there is some science, while the fore- 
going treatment of this subject lacks it.^'^^ Baldus ^^^^ 
criticises this distinction as imperfect and faulty, be- 
cause a cession is often based on both grounds ; for 
instance, if it has been agreed that what my 
creditor recovers from my debtor shall be appro- 
priated by him as payment ^^^^ or as a dowry.^^^^ It 
is certain that cessions of actions, of which we are 
treating, always provide benefit and advantage to 
the cessionary, namely, that he may keep for him- 
self what he has recovered, and the risk as a rule 
likewise concerns the cessionary, as we have shown 
above. And the fact that the cedent has been 
released by that cession, if he should have given 
the debt in payment, is no bar to speaking of that 
debt correctly as having been ceded m rem, i.e., for 
the benefit and behoof of the cessionary. In view, 

(28) ut refert Matth. de afflictis decis. 335. 

(*) vide Alexandruni Trentacinq. d. tit. de solut. resolut. 14 num. 3 et 
4 et d. re»olut. 29 num. 2. 

(»>) ad d. 1. 1 C. de obi. et act. 

(•'*) 1. si convenerit 18 D. de pij^'nor. act. 

(**) I. pateriiliae 44 § quae dcbitorem D. de jur. dot. 
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therefore, of this conflict of opinions, what rule must 
we establish ? 

19. Papinian ^^^ appears to favour the affirmative 
view when he decides that, when an inheritance 
has been sold and the inherited actions have been 
made over to the purchaser, the debtor, who has 
made an agreement or arranged the matter with his 
creditor,^^^ is indeed protected as against the pur- 
chaser to whom the actions had been ceded, if he 
was unaware that the inheritance has been sold and 
the actions ceded. The opposite meaning thereof 
leads us to infer that the creditor's agreement to 
restrain the ceded actions is of no advantage to the 
debtor, if the latter was aware that the action had 
been assigned or ceded, and consequently if the 
debtor has learnt of the cession from other sources, 
but has not had formal notice thereof, such know- 
ledge alone causes the cessation of the intactness of 
the matter. This shows that the person who has 
knowledge is not bound to receive notice.^^^^ And 
again, since after the cession the debtor commences 
with his obligation to the cessionary under the 
equitable actions, he cannot be released therefrom 
by his own act in the absence of any legal cause.^^^ 
But no cause is regarded as just which afibrds an 
excuse and defence to the debtor, if he, when he is 
cognisant of the fact that the actions have been 

C) in 1. ult. D. de transact. 

(^) [The text has debitore ; obviously creditore is the correct word. 
Tr.] 

{^) 1. 1 in tin. D. de pact enipt. cap. euni qui certus de Reg. Jur. in 4. 
(**) 1. si servum § nunc videanmus D. de verb. obi. 
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transferred to another and knows that he can oppose 
the exceptio doli and the protection of the praetor^^^^ 
against the old creditor who is proceeding against 
him, nevertheless prefers to pay him rather than 
the cessionary, for payment to the latter would have 
secured his complete discharge. And Bartolus,^^®^ 
following others, defends this view. Nor does he 
urge for the contrary opinion that the Emperor 
Gordian clearly seems {in ^. 3) to require a formal 
notice, and that the Emperor Alexander {in d. L 
nomen 4) appears to demand that the debtor should 
be informed of the cession by the cessionary. For 
such formal notice and intimation is required to the 
end that the debtor may know that a cession has 
been effected {I. ult D, de transact). Therefore it 
is enough that he obtain information in any manner 
whatsoever, even if the cessionary has not taken the 
trouble to do so, though otherwise he is bound to 
apprise him of the cession when he is not aware of 
it.<^^> 

(^) 1. si convenerit. 18 D. de pignor et act. 

(^) in d. 1. 4 C. Quae rei pign. dari. 

(»*) Bart. ad. d. 1. 1 § fin. D. de act. enipt. 



NOTES. 



By the cession, according to the law of Holland, the right of 
the cedent is extinguished, and the cessionary can alone maintain 
the action for the recovery of the debt, even although he has 
given no intimation to the debtor. But the consequence of his 
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having omitted to give it is, that if the debtor pays the cedent, 
the payment is valid, and the cessionary has no other remedy but 
against the cedent (Groenewegen, Ad, C, 8, 42, 3 ; Voet, 18, 4, 
15). By the Roman law, the cedent could still compel tlie debtor 
to pay, whether the latter is aware of the cession or not, and the 
debtor is discharged by paying the cedent before receiving notice 
from the cessionary that he is not to pay the cedent, while the 
cedent must account to the cessionary for whatever amount he 
has received from the debtor {Arnholz v. Tulhagh Divisional 
Council, Buch. 1868, p. 39 ; Voet, 18, 4, 15). 

The Roman-Dutch law dilHTers. Voet (Berwick's Translation, 
18, 4, 15) says : " Clearly, under our usages respecting cession of 
actions, the rule rather is that the whole right of the cedent is 
extinguished by the cession, and that he can no longer compel 
an unwilling debtor to pay, although no notice not to pay him 
has yet been given to the debtor by the cessionary who alone 
can compel payment. Nevertheless a debtor, ignorant of the ces- 
sion and paying in good faith to the cedent, is entirely discharged, 
but not so if he had already been noticed by the cessionary 
not to pay the cedent. Nay, if the debtor was not ignorant of 
the sale and cession, but intimation had not yet been given to 
him by tlie cessionary, he cannot effectually compromise with the 
cedent [and Burge, 3, p. 548, adds that his payment will not dis- 
charge him from his debt] ; but no reason of law prevents his 
paying him when he does so in good faith, and being thus dis- 
charged ; for unquestionably he then paid to the party to whom 
he was bound, and the act of a third party can be no obstacle to 
him so long as he had no notice, and the cessionary must blame 
himself if he suffers loss by his neglecting or delaying notice. 
Moreover payment may also rightly be made to the cedent after 
notice, when the cession of action has been ihade for the benefit 
of the cedent himself." Quidquid compensatione vel exactione 
fuerit consecutus, integrum emptori reatituere compellatur (Noodt, 
18, 4). 

In Fick v. Bierman (2 S.C. 34) de Villiers, C. J., in giving 
judgment approved of Voet's statement of the law, and said : 
** One of these consequences [which attach to the cession of an 
action] is that all the rights of the cedent are extinguished by the 
cession, so that the cessionary only, and not the cedent, can com- 
pel an unwilling debtor to discharge his debt." (c/I p. 23, ante,) 

Fire policies are frequently ceded as security for a loan. 
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What is the position of the creditor in the event of the destruc- 
tion of the premises protected under such insurance 1 This question 
is answered by Wetzlar v. General Insurcmce Go, (3 S.C. 86); 
and Trautman v. Imperial Fire Insv^rance Go, (12 S.C. 38) where 
it was held that so long as the debt due to the cessionary was not 
paid by the cedent, the cessionary alone could sue on the policy. 
In tlie latter case it was said by the Chirp Justice " We adopted 
the English law of insurance, but we have not adopted the 
English law relating to cession." 

Voet differs from Sande (c. 12, sec. 7) who holds that the 
transfer of an action is revocable for non-fulfilment of the con- 
ditions attached to the sale and transfer. Voet says that neither 
a cession of action nor a mandate of action can be revoked to the 
prejudice of the cessionary. He holds that the rules of donations 
cannot be applied or extended to onerous conventions. A cession, 
after it has already been accomplished, may be resiled from, with 
the mutual consent of purchaser and seller, even against the will 
of the debtor, for " nothing is more natural than that an obliga- 
tion should be annulled in the same way as it was formed " (i>. 
50, 1 7, 35). A new sale is then considered as having taken 
place. 

If one and the same right of action is sold and ceded to two 
persons separately and at different times, Sande (c. 12, sec. 8) 
considers that the first person to whom the sale and cession have 
been made will have the better right only if the second cession 
has been interposed when the matter had ceased to be a re^f 
integra, the first purchaser having either joined issue with the 
debtor or given him notice, or requested and obtained payment 
of a part of the debt ; and that if none of these three steps has 
been taken by the first purchaser, then that person will have the 
best right who first does one of them. Voet differs from Sande 
and says : " But since it has been proved above that the cedent 
cannot revoke the cession against the will of the cessionary, and 
as (G. 8, 42, 3) does not treat of cession, but of a simple ' assigna- 
tion ' or mandate authorising the exaction of the money, and as 
moreover, by our usages, every right of the cedent is held as 
extinguished after the first cession, the better opinion is that the 
same rule should hold here as prevailed in the Roman law with 
respect to the sale of a corporeal thing tiO two persons, namely 
that the first cessionary has the preferential right of exacting the 
debt, when the price has been paid or credit been given for it, 
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especially as, in actions, cession takes the place of delivery [of a 
coi*poreal subject]"; (Voet, Berwick's Translation, 18, 4, 17). 
In Morkel v. Holm (2 S.C. 65), de Villiers, C. J., said : " If there 
had been a complete cession to the plaintiff a subsequent cession 
to the defendant could confer no legal rights upon him." And 
in Wright ^ Co, v Colonial Government (8 S.C. 269) : " If the 
first cession was completed before the execution of the second 
one, the first must prevail." 

Pothier (on Sale, sec. 558) holds that if the assignor, after 
having transferred a credit to a first assignee, has the bad faith 
to make a transfer of it to a second, who is more diligent than 
the first to give notice of his assignment to the debtor, the 
second assignee will be preferred to the first, saving to the first 
his recourse against the assignor. 
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CHAPTER XIII. 

WHETHER THE EXCEPTIONS, WHICH DEFEAT THE CEDENT, 
WILL LIKEWISE DEFEAT THE CESSIONARY. 

SUMMARY. 

1. Some exceptions are in rem, others in personam, 

2. The former defeat hoth the cedent and the cessionary. 

3. For example, the exceptions pactiy jnri'Sjurandiy rei judicatae, 

4. Dissimulation. 

5. Compensation. 

6. 7. But pei"sonal exceptions, which defeat the cedent, do not avail 

against the cessionary when suing by the actio utilis, 

8. Or again when suing upon the actio directa, if the cession rests 
upon consideration {ex causa onerosa). 

9. Otherwise if gratuitous and not obligatory. 

10. Unless perhaps the exception is only personal. 

11. By the exception, which is opposed to the cedent, the commenta- 
tors think the cessionary can be repelled. 

12. How a cession of a debt in regard to this question differs from the 
, delegation of the debtor. 

1. Some exceptions are in rem, others in per- 
sonam. Exceptions in rem are those which are in- 
separable from the subject-matter of the action and 
strike at the root of the obligation. Exceptions in 
personam, which are attached to the person or asso- 
ciated with the capacity of the person rather than 
with the basis of the obligation. ^^^ 

2, Exceptions in rem pass actively as well as 
passively (as it is said) to successors, and thus what- 
ever exceptions in rem impede the cedent the same 
may lawfully be opposed to the cessionary, whether he 
sues upon the actio utilis or the directa, nor does it 
matter whether the cession, which has been effected, 
rests upon a lucrative or onerous cause (causa lucra- 

^) 1, Exceptiones 7 D. de de except. 
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tiva an onerosa). Of this description are the excep- 
tions of an agreement [exceptio pacti conventi; see 
Just. Inst, 4, 13, 3. Tr.], the exception of oath 
[exceptio jurisjurandi, the defence that the non- 
existence of the debt has been sworn to ; Justinian, 
Inst 4, 13, 4. Tr.], the exception of a previous judg- 
ment [exceptio rei judicatae ; Just. Inst, 4, 13, 5. 
Tr.], the exception quod metus causa [exception 
that the contract was induced by duress ; Just. Inst 
4, 13, 1. Tr.], the exception of prescription, and the 
exception of minority. ^^^ For the right of pleading 
exceptions passes against the particular successor. 
And just as the exception, which obstructs the 
vendor, is also valid against the vendee, in like manner 
the exception which can be raised against the cedent 
is a good defence against the cessionary ; for the per- 
son who steps into the rights of another is placed in 
exactly the same position in law as the latter. ^^^ 

3. The exception of fraud repels the cessionary 
and cedent equally, because the vice of deceit is real 
and thus affects the subject-matter itself as well as 
the contract, with the result that it is considered as 
never having been entered into and void,^^^ inasmuch 
as the consent of the contracting parties is absent, 
which forms the test of contracts [D. 50, 17, 34). 



(2) 1. in hoc judicium 14 § ult. D. pro socio 1. si superatus 3 § per in- 
juriani D. d. pignorib. 1. except. 20 D. de except, rei judic. 1. 4. § de 
auctoris. 27 et § pen. D. de except, doli. 

(^) cap. qui in jus de R. I. in 6 1. final, ff. de except, rei vend. 1. in 
hoc judicium § inter socios ff. commun. divid. 

(*) 1. si ex pretio 6 C. si certi petat 1. cum ea. 21 C. de transact. 1. 1 
ubi notatur C. Pins valet quod agitur etc. 1. iniaginaria 16 ff. de Reg. 
Jur. cum similibus. 
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4. Likewise the exception of compensation which 
could be advanced against the cedent, will also de- 
feat the cessionary, since it is also one in rem and 
allowed to the surety because of his position as 
debtor,^^^ which would not be so allowed if the ex- 
ception were inherent in the person and not the 
thing/«> 

5. Now since this exception, when pleaded, is 
considered as having ipso ju7*e defeated the action 
from the time of the existence of the debt,^^^ and 
represents payment,^^^ the creditor cannot cede the 
action to another person, except under such circum- 
stances as to entitle the debtor to plead compeiisatio, 
when the action is thereby ipso jure destroyed, 
because he (the creditor) cannot transfer a greater 
right to another than he himself enjoyed/^^ And 
in this way the law seeks to counteract the fraud of 
those who, when they are naturally bound to others, 
who are civilly indebted to them, cede their action to 
another person with the object of avoiding a set-off 
of the natural debt when action is taken. This is 
the standard very often applied by the judges in 
arriving at such decision.^^^^ Antonius Faber, [lib. 



(*) 1. 4 et 5 ff. de compens. 

(«) 1. 7 ff. de except. 

(') 1. si constat. 4 C. de compens. 

(*) d. 1. si constat etc. 1. si seq. 1. invicem. 12 C. de compens. 1. si 
ambo 10 ff. eod. 

(®) 1. nemo plus. 54 de Reg. Jur. 

(*®) ut referunt Guido Papae decis. 567. Matth. de afHictis decis. 163 
num. 6 Ant. Tessaurus decis. 221. Pet. Costalius ad 1. 4 ff. de compens. 
Alexand. Trentacinq. lib. 3 variar. resolut. tit. de compensat. resolut. 1 
num. 6 Lud. Cbarondas lib. 4 respons. 22. 
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12 conject. cap. 9) defends the same opinion, which 
is opposed to that of Martinus and Castrensis. 

6. Now, if an action has been ceded by Titius 
to Sempronius, who again transfers the same to 
Gains, will the debtor be justified in setting off not 
only what is due to him by Titius, the first cedent, 
but also by Sempronius, the second cedent? It 
seems that the question must be answered in the 
affirmative, because, as far as the (xctio utilis is con- 
cerned. Gains succeeds to Sempronius' rights, and 
consequently is constrained to suffer the use of the 
same rights and exceptions which could be opposed 
to Sempronius/"^ I remember a decision by our 
Senate to the same effect. 

7. As for the exceptions in personam, it is 
necessary to distinguish whether the cessionary is 
proceeding upon the direct and assigned actions on 
behalf of the cedent or, on the other hand, upon the 
equitable actions in his own name. In the former 
case the personal exception, which defeats the 
cedent, can similarly be pleaded against the ces- 
sionary. For he who sues on behalf of another must 
suffer the same exceptions ; in the same way as the 
same replications are allowed against the person 
who excepts on behalf of another — as Baldus lays 
down. 

8. In the second case a cessionary will not be 
prejudiced by a personal exception, which could 
defeat the cedent, if the cession arose ex causa 
onerosa [when consideration has been given], as, for 

(") d. 1. quod ipsis 143 1. qui in Jus 177 ff. de Reg. Jur. 
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instance, when the action has been sold ^^^^ to him ; 
Hkewise in the case of the person who has exchanged 
it or received it in payment, and in similar cases 
which resemble that of purchasers. Here fraud on 
the part of the cedent does not prejudice the ces- 
sionary.^^^^ Undoubtedly if he himself is guilty of 
fraud he will be met by an exception in respect of 
his own fraud.^^*^ 

9. But if the cessionary has acquired the action 
ex causa lucrativa (gratuitously), for instance, by 
legacy or donation, an exception which could be 
pleaded against the person from whom the action 
originated, to wit, the testator or donor, does preju- 
dice the cessionary. ^^^^ 

10. There are some doctors who think that a 
merely personal exception, that is, which is only 
directed to the person of the cedent, but in no wise 
affects the action itself, does not prejudice the ces- 
sionary even though he has acquired it gratuitously, 
as Bartolus ^^^^ lays down with reference to the excep- 
tion of ecclesiastical interdicts and excommunications, 
for that does not affect the action, but it is something 
else extrinsic and merely personal.^^^^ 

11. Lastly, Antonius Faber {d. cap, 9) says 

('2) 1. dolum 3 C. de pericul. et comniod. rei vend. 1. 4 § si cum legitima 
ff. de doli except. 

(13) d. 1. 4 § authoris 31 ff. de doli except. 

(1-*) d. 1. 4 § 31 vers, utique 1. si quis in rem 34 ff. de procurat. 

(1^) 1. 6 ff. de except, d. 1. 4 § si quis 29 et § authoris. 31 ff. de except, 
dol. Vide Johannem Zangerum in tract, de except, part. 3 cap. 13 
num. 73 et seqq. 

(1*) in d. 1. 4 § si cum legitima. 

(") Joh. de Grassis in tract, de cess, action. § 2 num. 10 Pet. Costalius 
ad 1. si mandavero 21 ff. Mandat. 

<J2 
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that there is one ease where the exception, which 
would be pleaded against the cedent, utterly and 
without distinction repels even the cessionary, not- 
withstanding that he sues upon the actio utilis in 
his own name, namely, when the entire benefit of 
the cession and recovery of the debt will revert to 
the cedent, according to Castrensis/^^^ However, 
this is outside the scope of our subject, for, as 
mentioned in the first chapter above, we are not 
considering the case where what has been recovered 
must be restored to the cedent, but the case of a 
person who has been appointed procurator in rem 
suam, and who will reap and enjoy every benefit for 
himself 

12. From the foregoing it is clear that in this 
respect cession of action differs widely from the 
delegation of a debtor, for, as we have observed, 
when an exception touching the person of the 
cedent has been taken, it affects the cessionary in 
some cases and in other cases it does not prejudice 
him. But an exception touching the person of the 
delegant does not as a rule defeat him in whose 
favour the delegation has been effected. Paul^®^ 
teaches us that this is true without distinction, 
whether my debtor has been delegated to my 
creditor with knowledge that an exception renders 
his position safe as against me, inasmuch as he is 
regarded as having donated or waived the exception, 



(^) in 1. qui stipendia 9 C. de procurat. et Bartolus in ]. facta § si 
heres scriptus if. ad S.C. Trebell. 

('•) in 1. si quis delegaverit. 12 fF. de nov. et deleg. 
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or without such knowledge, because my creditor 
seeks to obtain his due and is considered as having 
procured it by means of the delegation and conducted 
his business in a bo7id Jide manner. For (as Paul 
well expresses the same opinion, D. 46, 2, 19) the 
plaintiff, that is, the second creditor in whose favour 
the delegation was effected, cannot easily ascertain 
what arrangement has been made between the 
person delegated and his debtor who has delegated 
him ; or even if he knows he ought to feign ignor- 
ance lest he appear too eager and officious. 



NOTES. 



Compeusatioii is defined as ^^dehiti et crediti inter se cmi- 
tributio " (D. 16, 2, 1). The debts, of which two persons are the 
debtors, are extinguished by the credits of which they are 
respectively creditors. Tliis extinction is effected plena jure, 
that is, by operation of law, without being pronounced by the 
judge or opposed by the parties. Compensationes ex omnibus 
actionibtis ipso jure sancimus (D, 16, 2, 21). Vicem solutionis 
obtineaty adeoque pro rata debitum ntrunique ipso jtire minuatur, 
C. 4, 31, 4 and 12; D. 20, 4, 4 ; i>. 40, 12, 19; Voet, 16, 2, 2; 
Pothier's Obligations, 635. 

As a person to whom the rights of a creditor are ceded is in 
effect a creditor, when he has given notice to the debtor of the 
transfer of the debt, he may oppose the compensation of such 
debt against a demand on him by the debtor. In rem suam 
procurator daticSy si vice mutua conveniatur, a^equitate compensa- 
tionis utetur. i>. 16, 2, 18 ; Voet, 16, 2, 8 ; Pothier's Oblig, 630 ; 
c/, also van Leeu wen's Censura Forensis, pt. 1, bk. 4, ch. 36, 
n. 16 to 18. 
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In the case of the Cape qf Good Hope Bank Liquidators, v. 
Forde dh Co. (8 S.C. 32) de Villiers, C.J., said : "If a defendant 
has obtained a bond fide cession from a third person of a right of 
action against the plaintiff, the defendant may compensate such 
a claim, because by ^drtue of the cession he has a valid counter- 
claim against the plaintiff/' 

If the debtor acquires a demand against his creditor before 
he receives notice of the cession of the debt, he has the right to 
oppose in compensatio such demand, as well as any debt owing 
to him by the assignee. But if the credit is acquired after 
notice of the cession or assignment, it cannot be opposed in com- 
pensation, because by such notice the assignor ceased to be the 
creditor of his original debtor. The right to oppose in compen- 
sation a credit acquired previously to the assignment is barred, 
if the debtor with full knowledge of his right purely and simply 
assents to such assignment (Burge 3, p. 808). 

The purchaser, therefore, of a claim enjoys all the vendor's 
rights and advantages, and likewise he suffers all the disadvan- 
tages attached to the transferor, for any set-off which might 
have been opposed to the cedent's claim before cession may also 
be employed against the cessionary. And it happens frequently 
though not invariably, that the cessionary may be defeated by 
the same pleas or exceptions which would have thwarted the 
cedent's suit (Voet, 18, 4, 13). And if the cedent was bound 
to render accounts, or produce books, or do anything else, the 
debtor may demand the same from the cessionary who, of course, 
will have recourse against the cedent. 

The debtor is in fact in a better position in consequence of 
the cession for cessionariis quoque actione cessa a^entibusy turn 
ratione ejus, quod ipsi suo nomine debent ei, contra qv,em actione 
cessa experiuntur ; turn etiam respectu ejus, quod ipse cedens 
vicissim debet, si modo debuerit ante cessionem, atque ita ei com- 
pensatio objici potuerit (Voet, 16, 2, 4). If A owes an uncon- 
ditional debt to B, and B thereafter comes to owe A a conditional 
debt or one payable on a certain day, with an additional stipula- 
tion that, on the due date, B shall set off what he thus owes 
against what A owes to him, and A then, before the due date 
arrives, cedes his rights to a third party, the third party, on 
proceeding on the due date against B after receiving cession of 
action, will be obliged to allow a set-off of the debt due to B. It 
makes no difference whether the firsts or second, or third party 
paakin^ the cession is indebted to the debtor who is called upon 
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to pay after cession has been effected. Sed et non multum intereH 
utrum eo tempore, quo cessionario ohjicitur compensation cedens 
adhuc idoneus sit, an jam desierit solvendo ease (Voet, 16, 2, 5). 
But set-off cannot be opposed to a cessionary by the debtor, in 
regard to a debt due by the cedent before cession, where the 
cessionary has entered into a novation with such debtor, or where 
there is a full delegation with the consent of the delegated debtor, 
and not a nuda et simplex cessio actionis. The reason is that the 
first obligation, which subsisted between , the cedent and the 
debtor, has been ipso jure discharged, and the debtor is no longer 
liable to be sued by the cedent or delegant, button account of the 
new agreement, by which novation or delegation was effected, it 
would be unfair to oppose against the cessionary, now suing on 
his own behalf, compensation in respect of that which not he 
owes, but a third person whom he does not represent (Voet, 
16, 2, 6). 

Thus in Smith v. Howse (2 M. 163) it was held that the lessee 
of a property, the rent of which his landlord had ceded to a third 
party under an agreement giving the cessionary a title to sue for 
such rent, was entitled to compensate against the claims for rent 
due prior to the cession, all liquid claims due by the cedent, the 
landlord, to the lessee before the cession, but in regard to rents 
falling due after notice of the cession he could not compensate 
debts due to him before the cession. 

In Beukes v. Steyn (Buch. 1874, p. 21) it was held that a 
defendant who is sued for a debt due by him individually, cannot 
set-off to such debt, or claim in reconvention in the same action, 
the amount of a promissory note owing by the plaintiff to a 
third party, which note had by such party been indorsed in 
blank to the defendant without value, after it had become due, 
for the purpose of recovery from the plaintiff. The defendant 
was merely a procurator in rem alienam and not a cessionary. 

As for the plea of fraud, the case of Cape of Good Hope Bank 
Liquidators v. de Beers Mines and Dunkelsbuhler (11 S.C. 441) 
is of importance. The declaration in this case stated that the 
manager of the plaintiff bank improperly and fraudulently pur- 
chased a certain mining concession with moneys belonging to the 
bank and afterwards sold and ceded his rights of action to the 
defendants, but did not allege that the defendants purchased 
with knowledge of the manager's fraud. It was held, on excep- 
tion, that in the absence of such an allegation, the declaration 
disclosed no ground of action to compel the defendants to account 
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to the bank for all profits made by them out of the concession. 
See also Standard Bamk v. Venter and Grobler (4 S.C. 145). 

As to the defences open to the person bound under and by 
virtue of a mortgage bond or promissory note, the following 
dictum of DE ViLLiERS, C.J. in Eaton v. Registrar of Deeds (7 S.C. 
254) is instructive. " I may, however, point out that there is a 
material diffei*ence between a negotiable instrument, such as a 
promissory note, and a mortgage bond in regard to the rights of 
a transferee. In the case of such a negotiable instrument, if the 
indorser who delivers it can by the law of the country where the 
delivery takes place give a valid title to the biD, the indorsee 
can, as a general rule, recover the debt from the debtor whatever 
defences such debtor might have as against the indorser. In the 
case of a mortgage bond, however, the cessionary acquires no 
greater rights than the cedent, so that if the latter cannot sue on 
the instrument he cannot, as a general rule, transmit a right to 
the former to sue thereon." 

In the case of Enslirt v. Ilaupt (Buch. 1877, p. 58) it was 
held that though a promissory note in favour only of the payee, 
and not payable to order, may be transferred by special cession, 
yet the cessionaiy cannot stand in a better position towards the 
debtor than the cedent would have done (cf, Standard Bank v. 
Maraisy 12 S.C. 342). Provisional sentence was granted for the 
cessionary and the defendant was left to bring his action for any 
claim he may have (which he alleged to be "about ^150"), or to 
go into the principal case, when he would be entitled to set up a 
claim in reconvention. 

Section 36 of the Cape Bills of Exchange Act (19 of 1893) 
enacts that the holder in due coui*se holds the bill free from any 
defect of title of prior parties, as well as from mere personal de- 
fences available to prior parties among themselves, and may 
enforce payment against all parties liable on the bill; where 
the title of the holder is defective : — 
(a) if he negotiates the bill to a holder in due course that holder 

obtains a good and complete title to the bill ; 
(6) if he obtains payment of .the bill the person who pays him in 
due course gets a valid discharge for the bill. 

Section 34 lays down that where an overdue bill is negotiated, 
it can only be negotiated subject to any defect of title affecting 
it at its matuiity, and thenceforward no person who takes it can 
require or give a better title than that which the person from 
whom he took it had. This section is taken verbatim from the 
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English Bills of Exchange Act of 1882, though the English Act 
has " acquire " instead of " require." 

It will be convenient here to quote Chalmers' learned note on 
this section : " As to the term * defect of title,' it was substituted 
for the equivalent expression * equity attaching to the bill,' as that 
term was unknown in Scotch law. * If,' says Bulleb, J., *a note 
indorsed be not due at the time, it carries no suspicion whatever on 
the face of it, and the party recei ves it on its own intrinsic credit. 
. . . But where a note is due the party receiving it takes it on 
the credit of the person who gives it to him.' After long contro- 
versy it now seems settled that mere absence of consideration is 
not an equity which attaches to a bill, but that if there be an 
agreement express or implied not to negotiate an accommodation 
bill after maturity, the agreement constitutes an equity attaching 
to it. In New York it has been held that if an accommodation 
bill be negotiated when overdue the holder cannot recover, for 
the bill is in terms a credit for a limited time, and to negotiate 
it after that time is a breach of faith. Payment and other dis- 
charges are sometimes spoken of as equities attaching to a bill, 
but this seems incorrect — they are rather grounds of nullity. 
That which purports to be a bill is no longer such ; it is mere 
waste paper. Part payment, however, may be regarded as an 
equity which attaches to a bill. The position of a holder who 
takes a bill when overdue is this — he is a holder with notice. 
He may or may not be a holder for value, and his rights will be 
regulated accoitlingly. He is a holder with notice for tliis reason 
— he takes a bill whicli, on the face of it, ought to have got 
home and to have been paid. He is therefore bound to make 
two inquiries: (1) Has what ought to have been done really 
been done, i.e.. Has the bill in fact been discliargedl (2) If not, 
why noil Is there any equity attaching thereto, t.e.. Was the 
title of the person who held it at maturity defective ? If his title 
to the instrument was complete, it is immaterial that for some 
collateral reason, e.(/., a set-off, he could not have enforced the 
bill against some one or more of the parties liable thereon." 

Thus suppose the holder of a bill is indebted to the acceptor 
for rent. If then he sues the acceptor, the arrears of rent can be 
set off; but if he indorses the bill, when overdue, to B for value, 
the acceptor has no right to set-off against B; see Oulds v, 
ffarriso7i (10 Exch. 572) ; and Ex parte Swan (L.R. 6, Eq. 344). 
An accommodation party is liable on the bill to a holder for value ; 
and it is immaterial whether, when sucli holder took the bill, he 
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knew such party to be an accommodation party or not (Cape Bills 
of Exchange Act, 19 of 1893, sec. 26). Chalmers' BUh of Ex- 
change, in a note to sec 28 (2) of the English Act, which is 
identical with sec. 26 (2) of the Cape Act, says : " Conversely, 
an accommodation party, known to be such, may avail himself of 
any defence, arising out of the bill transaction, which the person 
accommodated could have set up {Bechervaise v. Letois, 1872, 
L.R. 7, C.P. 372). 

The decision of Wiid v. Lilienfdd Bros. (9 C.T R. 82) is in 
accord with the aforementioned 36th section. This was an appeal 
in an action where A sued B upon a promissory note. The note 
was signed by B in favour of C payable twelve months thereafter. 
C indorsed the note to A. B denied liability pleading payment 
to C personally five months after maturity. B alleged that C 
stated he had lost the bill, but C gave him a receipt in full. 
Meanwhile C surrendered his estate. Buchanan, J., said : "No 
doubt one would sympathise with the appellant (B) in this case. 
He was certainly deceived by C, but there is nothing with regard 
to C*s action before the Court. B has his own negligence to 
blame for losing his money. A promissory note is a negotiable 
document, and is made payable to the payee, or order. In the 
present case the note was not produced to B, who, when told that 
it was lost, paid C the money. B is now responsible for the sum 
to A. The appeal must therefore be dismissed." 

The assignee of insurance policies can acquire no greater 
rights than the assignor. The assignee of a policy of life insur- 
ance is entitled only to the rights which the assignor possessed, 
and takes subject to any equities, rights of set-oflE^ and other 
defences, to which at the time of the notice the policy was liable 
in his hands ; Mangles v. Dixon (1853) 3 H.L. 702 ; Dormay v. 
Barrmodale (1847) 10 Beav. 335 ; West of England Bank v. 
Batchelor (1882) 51 L.J. Ch. 199. As, whfen a policy is effected, 
fraud on the part of the proposer may vitiate it, so fraud on the 
part of the purchaser, in concealing material facts from the 
assignor, may vitiate a contract of assignment; Brealey v. 
Collins (1831) You. 317; Jones v. Keene (1841) 2 M. and 
R. 348. 

The general rule is stated by Porter {Laws of Inswrance, 3rd 
ed. p. 339) as follows : " The assignee [of a life policy] is liable to 
all the defences which the insurers would be entitled to raise 
against the assignor ; for if the policy be affected by any vice in 
regard to the assignor, it is also similarly affected as regards the 
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assignee. So if the assignor have effected the policy by fraud 
practised against the insurer, and subsequently assigned, and the 
assignee be at the time ignorant of the fraud, and the insurer 
pays the assignee, both being in equal ignorance of the fraud, the 
insurer may recover from the assignee the money paid under 
such mistake." 

But the rule appears to be different in the case of cession of 
fire policies accepted by the insurer. Porter (p. 322) says : 
"Although in certain circumstances equity will recognise the 
assignment of a fire policy, such right is subject to the special 
stipulation of the particular contract, and no right to assign be- 
fore loss so as to bind the insurer can arise under a policy against 
fire in the ordinary form by which the insurers bind themselves 
to pay the insured, his executors and administrators, and contains 
a condition that no assignment will be valid unless accepted 
(such acceptance being testified in a prescribed way) by the 
insurer. The insurer cannot be made to accept any assign. It 
is a pure matter of favour for him to continue the insurance, and 
the contract is a new contract. The assignee takes the policy free 
of all intiating circnmstancesy and upon the same terms as those 
upon which it was originally issued to the assignor, and the com- 
pany by its consent to the assigijiment is estopped from denying 
the validity of the policy." 

In the case of Gowie v. Providence {Fire) Insurance Go, (4 S,C. 
118) it was shown that if the assignment, to which the insurer 
had not consented^ could be recognised at all, the assignee would 
possess no greater rights than the assignor. 



•»*•- 
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CHAPTER XIV. 

WHETHER AN ACTION TRANSFERRED BY CESSION IS EX- 
TINGUISHED BY THE DEATH OP THE CEDENT OR 
THE CESSIONARY. 

SUMMARY. 

1. Neither the death of the cedent nor of the cessionary puts an end 
to the equitable action. 

2. The direct action endures if the mandator has left an heir at his 
death. 

3. Wherein cession of actions differs from simple mandate. 

4. If the cedent dies before litis contestatio, without institutinjj^ an 
heir, the direct action is extinguished. 

5. It is otherwise if death takes place after litis contestatio by the 
cessionary. 

6. Cujacius' opinion preferred to that of Antonius Faber. 

7. It is shown that a cession is not determined by the death of the 
cessionary occurring before litis contestatio, 

8. The law of litis contestatio is anciently derived from the princeps. 

The difference between equitable and direct 
actions is here of importance. For the actio iitilis 
does not lapse with the death of either the cedent 
or the cessionary. 

1. Not of the cedent, although he died without 
an heir/^^ because the action belongs completely to 
the cessionary, and he is regarded as holding the 
same in his own name.^^^ Wherefore in his case his 
rights do no longer depend upon the capacity of the 
cedent. This action likewise does not pass away 
with the death of the cessionary, since it is trans- 
mitted, like other things in an inheritance, to the 

(1) 1. 1 C. de oblig. et act. 

C^) 1. ult. C. quand. fisc. Vel privat. 1. ult. C. de horcd. vel act 
vcndit. 
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heir who succeeds to all the property of the de- 
ceased/^^ 

2. As to the direct action, we must distinguish 
whether the cedent or mandator has died after 
appointing an heir or without leaving an heir. 
When he leaves an heir, then the actio direeta 
remains unimpaired, which the Cessionary will have 
the right to exercise in the name of the heir to 
whom these direct actions pass ipso jurCj equallj'' 
with the other rights of the deceased, active as well 
as passive (so called) ; therefore, when he steps into 
the position of the deceased he is regarded to a 
certain extent as the same person ; and he is abso- 
lutely bound to take upon himself the responsibility 
of the acts and undertakings of the deceased and to 
fulfil the promise given to the cessionary. 

3. This rule does not apply to simple mandate. 
For if the mandator dies while the matter is still 
intact, that is when the mandatory has not yet 
joined issue in the case which has been brought 
into court (lite nondum contestata), the action is 
without doubt extinguished.^*^ 

4. But if the cedent has died without leaving 
an heir, it is then that the above distinction applies, 
namely, whether the death took place while the 
matter was still intact, or before issue has been 
joined by the cessionary, or after issue has been so 
joined {post litem contestatam). When issue has 
not yet been joined the direct action fails completely 

(3) 1. heredem 59 1. hereditas 62 ff. de Reg. Jur. 
(*) § item si 10 Inst, de Mandat. 1. mandatura 15 C. Mandat. 1. ult. 
ff. de solut. 
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and vanishes, so that the person to whom it was 
ceded is not able to make any further use of it/^^ For 
nobody survives in whose name the cessionary can 
institute the direct action. But although the direct 
action has been extinguished, yet the equitable 
action is still open to the cessionary. It is the 
actio utilis which I mean, not that (as Antonio 
Faber^®^ wrongly thinks) which only now comes into 
existence for the first time, and which is sometimes 
given without any cession as a measure of relief,^^^ 
but that which was available ah initio by virtue and 
force of the cession, and now is the only procedure 
which remains open to the cessionary, while pre- 
viously he had the choice between suing in his own 
name upon the actio utilis or by the actio directd 
on behalf of the mandator.* 

5. But if the mandator dies after litis contestatio 
by the mandatory, there is nothing to prevent the 
latter from proceeding upon the direct actions and 
securing his rights, because by effecting litis contes- 
tatio with the debtor he has been constituted a 

C^) d. 1. 1 C. de oblig. et action. 1. postquam 5 in pr. ff. ut legatnom. 

(®) lib. 12 conject. cap. 2. 

Q) veluti in 1. 1 § etsi forte ff. de tut. et rat. distrah. 

* Huberus, Praelecjur, civ, et hod, 2, 17, 1, 11, says : Denique 
et hoc ad differentiam effectvs pertinet, quod actio directa, quae 
nititur mandatOj morte cedentis secundum mandati naturam 
intereat. Tanti aunt h(ie differentiae [scil. inter actionem utUem 
et actionem directam\ ut directa a^gendi ratio ferme ah usu Fori 
recesaisse videatur ; vix enim wnquam aliter cessionaries agentes 
videos, quam ut sv^ra dictum est: " Titius ex venditione vel 
translations jus habens Ulius aut Ulius, contra talem " — that is to 
say, the cessionaries scrupulously avoided the directa actio and 
resorted to the form of procedure known as the equitable action. 
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party to the suit [dominus litisjS^^ And this is the 
very correct and unqualified opinion of the Emperor 
Gordian/^^ which, after Azo, has been handed to us 
by Fulgosius in times past ; but Jacobus Cujacius 
{lib. 2 065. cap. 31) dishes it up as something new 
and not touched upon by anyone. 

6. Stephanus Forcatulus (dialog. 64) supplies 
another, and Antonius Faber yet another opinion (d. 
lib. 12 cap. 2). The latter hastily criticises Cujacius 
severely as having unpardonably fallen into an error 
by understanding Gordian's rescript to refer to an 
action on the mandate as being competent against 
the mandator. This interpretation is widely incon- 
sistent with the intention and words of Cujacius, 
the most exact of jurists. For Cujacius does not 
treat of the a,ctio mandati, which belongs to the 
mandatory as against the mandator, but of the 
action arising from purchase, donation or payment 
made over to some person against the mandator's 
debtor, and he instructs us that though a simple 
mandate is terminated by the death of the principal 
provided the matter is still intact, that is to say, 
litis contestatio has not yet been effected, yet a 
mandate of actions sold, or given gratuitously or in 
payment is not extinguished equally ; for this reason, 
that the engagement of the sale or other contract 
must be performed by the heir ; therefore the ces- 
sionary is competent to utilise not only the equitable 
action in his own name, but also the direct action 

(8) 1. nulla 23 C. de procurat. et argum. d. 1. 1 C. de oblig. et act. 
(») in d. 1. 1 C. de oblig. et act. 
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by virtue of the cession/^^^ But if the principal dies 
without leaving an heir the mandatum is at an end, 
and consequently the cessionary cannot avail himself 
of the equitable action in his own name arising out 
of the contract (that is, as against the debtor) and 
not of the direct action springing from the mandate. 
We must also point out that Acursius is not correct 
in applying the case submitted in that rescript {in 
d. I. 1 to the surety. For he treats of the Valerian 
woman who is prohibited by the senatus constdtmn 
velleianum from becoming surety and from making 
a valid payment upon such suretyship.^^^^ 

7. Further, just as the action is not extin- 
guished^"^ when the person who has ceded the action 
or given it by mandate dies, leaving heirs, before 
the cessionary has joined issue {ante litem a ces- 
sionario contestatam), in like manner neither does 
the death of the cessionary himself before litis con- 
testatio put an end to the mandate or cession, but it 
passes to the cessionary's heir.^^^^ And the Em- 
peror^^*^^ shows that this law in regard to the cession 
of actions had anciently been contained in the title 
owSale. 

8. But the donee could not transmit the ceded 
action to his heir until after litis contestatio, nor 
could he appoint an agent for the suit. The grounds 
of the old discrimination seem to have been, either 
that donation contains more fact, and purchase more 

(10) 1. 9 D. acl SC. Veil, cum similib. 

(") d. 1. 1. 

(12) 1. illam 33 C. de donat. 

(1^) in d. 1. 33 vers. Nam sicut venditionls. 
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law ;^^*^ but those rights which flow from the law 
pass more readily to the heir than those that de- 
pend upon facts which indeed are personal and seem 
to cohere rather with the person/^^^ or that dona- 
tions are strictly construed for the reason that they 
are often made rashly and without deliberation. 
But the Emperor Justinian has removed this subtle 
and fine distinction between purchase and dona- 
tion, so that at the present day both the action 
which has been given away gratuitously as well as 
that sold passes without distinction to the cession- 
ary's heir, that is to say, even before litis contestatio. 
For it was customary by means of a petition pre- 
sented to the princeps,^^^^ not to the praetorian pre- 
fect, much less to the other magistrates or judges, 
to secure the placing of actions on the same legal 
footing as if they had already reached the stage of 
litis contestatio. And in this way those actions 
which were about to lapse by effluxion of time, were 
safely restored, and, as PauF^^^ says, perpetuated, 
and so granted to as well as against the heir/^®^ This 
practice, however, has fallen into disuse in our cus- 
toms. Just as an action given gratuitously equally 
with one sold passes to the heir, notwithstanding that 
the case has not yet reached the stage of litis con- 



i}^) argumento 1. si unus 27 § pactus 2 ff. de pact. 1. si donationes 25 
in fin. C. de donat. int. vir. et uxor. 

(") 1. veteris 13 C. de contrah. et commit, stipulat. 1. si statuliber. 9 § 
6 si quis ff. de statulib. 

(i«) 1. 1 C. de off. praef. Praetor. 

(") in 1. ordinata 24 in pr. flf. de liberall. cans. 

(1*) de qua re videatur titulus C. Quando libell. Principi oblat. lis 
contest, et ibi Cujacius. 
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teMatio, so also hj virtue of the same constitution 
the donee, equally with the purchaser of an action, 
can appoint another as agent before litis contestatio 
for the purpose of the legal proceedings {d. I, 33). 
And so we have finished this treatise on Cession of 
Actions. 



NOTES. 



The technical distinction of the jus cmtiquum between actio 
utilis and actio directa is obsolete at the present day. It is 
sufficient to allege in the pleadings that the plaintiff has a clear 
right to the legal remedy claimed. Hodie a^ctionis nomen lihello 
non exprimitur, aed /actum ipsum et rei Veritas simpliciter et 
pure proponitur, ita ut ex eo jus agendi colligatur. Et hinc 
axitionum 7wminafere in desuetudinem abierunt. (Groenewegen, 
de Leg, Ahr. 1, 4, 6). "The Court has done away with a large 
number of the Roman and Roman-Dutch subtleties," per 
DE ViLLiERS, C.J., in Salomon S Co. v. Stefani (21 S.C. 518). 
So long as it can be shown that the cession was a complete and 
clear out-and-out assignment, the supervening death of either 
the cedent or the cessionary cannot, caeteris paribus, produce the 
same effect as in the case of m^andaium or agency. The cession 
prevails similarly as in cases of insolvency. "If an insolvent 
had been divested of his right of action against his debtor, and 
had before insolvency transferred his right for valuable consid- 
eration, the cessionary would, in competition with the creditors 
of the insolvent, be entitled to the benefit of the proceeds 
recovered from the debtor. The same rule would apply ajortiori 
to any competition arising with a subsequent cessionary. If the 
'first cession was completed before the execution of the second 
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one, the first must prevail," per de Villiebs, C.J., in Wright <t Co, 
V. The Colonial Government (8 S.C. 269). 

LITIS CONTESTATIO. 

In the Roman system of civil process it was always considered 
necessary that the time when a contested right was to be con- 
sidered as really made the subject of litigation, should be clearly 
marked and ascertained. In the early Roman times under the 
system of legis actiones the parties to the suit appeared first 
before a judicial officer, the magistrate, who was, as a rule, the 
praetor. The object of these proceedings "tn jure^^ were to 
ascertain whether the plaintiff's claim was legally admissible. 
These proceedings culminated in and terminated with litis 
contestation the "knitting of the issue." The litigants appealed 
to witnesses to testify that the litigation had duly begun, and 
tacitly bound themselves to abide by the judgment. Thereupon 
a private individual {judex) was appointed by the ma^istratus to 
ascertain the facts of the case and to pronounce judgment. 

Under the system of formulas, litis contestatio took place 
when the praetor appointed the judge, whereupon the proceedings 
in jure immediately gave place to the proceedings in judicio. 
Finally, under the system of extraordinaria judicia, litis contes- 
tatio took place after the statement of the plaintiff and the 
counter-statement of the defendant (6\ 3, 1, 14, 1). The service 
of the summons was thus not the legal commencement of the suit 
or litis contestatio. Lis enim tunc contestata videtur quum judex 
per enarrationem negotii causam avdire coeperit (C. 3, 9, 1). In 
Holland the mode of procedure was somewhat cumbrous and it 
was far from easy to mark the exact moment when litis contestatio 
took place. 

In the case of Meyer^s Executors v. Gericke (F. 17), de Villiers, 
C.J., examined various modes of proceedings under the old Dutch 
law and came to the conclusion that in defended cases the rule 
was that the litis contestatio was not complete until after dupli- 
catio had been pleaded. The duplicatio or duplique corresponds 
to the "rejoinder" of our law, but in Holland issue was not 
actually joined until the defendant had filed his duplicatio, while 
with us pleadings may extend beyond the rejoinder. "The 
pleadings are deemed to be closed as soon as either party has 
joined issue upon any pleading of the opposite party without 
adding any further or other pleading thereto. In the Supreme 

b2 
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Court, therefore, the litis contestcUio in an ordinary defended suit 
toay be considered to take place as soon as the pleadings are 
closed." " Broadly stated, the answer [to the question : At 
what stage of the action does the litis contestatio take place V\ 
must be that it takes effect as soon. as the case is ripe forbearing, 
or, if the defendant is in default, as soon as he is debarred from 
defending the action," per de Villiers, C. J., ibid. 

The question of litis contestatio is of importance in actions 
for defamation or other personal injury (actiones injv/riarum). 
In the above cited cases it was held, upon the authority of 
Grotius (Introdiictiony 3, 35, 5) ; Groenewegen {^ote to Grotius) ; 
Christinaeus (ad Leg* Mechlin, 2, 4, 23) ; and Voet {Coram, 47, 
10, 22) ; that the axitio injuriarum cannot be proceeded with after 
the decease of either party to it, unless the case has reached the 
stage of litis contestatio before such decease. We have seen 
above (Sande, de Actionum Cessions, ch. 5, sec. 11) actionem 
injuriarum nun^uam cedi posse, 

Voet (5, 1, 49) states that the effects of litis contestatio are 
these : — 

(1) It makes the person, who joins issue, dominus of the suit; 

(2) It makes the subject-matter of the suit, in personal actions, 

a res litigiosa ; 

(3) It perpetuates actions which would lapse through death or 

time. 

(4) [Voet, 6, 1, 32-34] It is of importance in so far as the liability 

of mold or bond fide possessors for the loss or destruction of 
the property possessed by them is concerned. 

" If a person ceases to possess through his negligence (culpa), 
not fraud (dolus), he is only liable to the plaintiff for the intrinsic 
(actual) value of the property, and not for the value put upon it 
by the plaintiff. It makes no difference whether, in such a case, 
the defendant is a m^d fide possessor who through negligence 
has lost possession before joinder in issue (litis contestatio) or a 
bond fide possessor who loses possession after joinder in issue; 
for joinder in issue places a bond fide possessor in the same legal 
position, in this respect, as a maid fide possessor was in before 
joinder in issue. ... If, however, the property or thing has 
perished, or the defendant has ceased to possess the same, without 
either fraud or negligence on his part, but through pure accident 
(whether inevitable accident or act of God), the defendant, whether 
bo7id fide or maid fide possessor, will not be liable. A person, 
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however, who has stolen the thing will in any ease be liable" 
(Nathan's Common Law, § 607). 

Sed si sine dolo et cvlpa possessoris res casu Jortuito perierit 
aut desierit possideri ; si quidem ante litem contestaiam, nee bonae 
nee m^cUas Jidei possessor tenetu/r, sed solus fur aut praedo, quoties 
is domino non obttUit restitutionem. Sin post litem contestatam, 
malae fidei possessorem qui praedo est, non minus post, quam ante 
litem, contestatam teneri, mani/estum est, tum etiam ex eo quod 
actor litem contestando deteriorem non soleat fojcere conditionem, 
suam sed plerumque meliorem,. Qui vero mala fide possidet qui- 
dem, sed praedo non est, ita demum praestare debet interitum rei, 
si ilia penes actorem non eodem m^odofuisset peritura ; dum forte 
is se distracturum fuisse docet. At possessor bonae fidei ne eo 
quidem casu tenetur, nisi insuper satis intelligens, rem ad se non 
pertinerei litigare maluerit quam restituere (Voet 6, 1, 34). 

This passage was referred to by the Cape Supreme Court in 
the ease of Hadley v. Leonard (20 S.C. 78). In that case a horse 
belonging to plaintiff was lost and thereafter found to be in the 
possession of the defendant, who had released it from the pound, 
alleging and possibly believing that the horse belonged to him 
(the defendant). The defendant refused to restore the horse, 
although the plaintiff afforded him proof which, in the opinion of 
the Court, ought to have satisfied the defendant that the horse 
belonged to the plaintiff. The plaintiff brought an action for 
restoration of the horse or its value, and after the pleadings had 
been closed, the horse died. The Supreme Court held that the 
plaintiff was entitled to succeed and that, as the defendant 
retained the horse after he had sufficient reason to know that it 
belonged to the plaintiff, he was liable for its full value notwith- 
standing its death, de Yilliers, C. J., said : " If the mare had 
died before litis contestatio, then, according to Voet (6, 1, 34) the 
defendant — who cannot be regarded as a thief — would not, in 
the absence of proof of negligence, have been liable. But the 
mare died after litis contestatio. While she was alive and in the 
defendant's possession, the plaintiff gave him satisfactory proof 
of his ownership, and the defendant himself was doubtful as to 
his ownership. It was therefore a case in which the possessor, 
having good reason to know that the mare did not belong to 
him, chose to litigate as to her ownership rather than restore 
her. In such a case, according to Voet, even a bond fide possessor 
would be liable for the loss, if at all events, such loss would not 
have occurred while the animal was in the possession of the 
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plaintiff. It is in evidence that the plaintiff had sold the mare 
and that she was lost while being sent for delivery to the pur- 
chaser. I have thus far assumed that the mare's death is not 
attributable to the defendant's negligence, but, as the case 
stands, such negligence may fairly be presumed. She died, as it 
appears, from being overfed on mealies, and that fact by itself is 
sufficient to throw on the defendant the burthen of disproving 
his negligence. The defendant is, in my opinion, liable for the 
value of the mare, namely, XIO, for which judgment must be 
ffiven with costs." 
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CESSION OF LEASES. 



Questions incidental to the subject of cession of leases have 
frequently come before the court in various phases and our law 
reports record several interesting decisions on this branch of the 
law worthy of the student's careful perusal. It is outside the 
scope of this work to enter into the controversy associated with 
de Vries v. Alexander ; Eckhart v. Nolle ; and Rolfes^ Nehel S Co, 
v. Zweigenhaft. The reader, who is desirous of making himself 
acquainted with the opposite views which have been held in South 
Africa on the subject of the assignability of ]jraedia ntstica and 
praedia urbana is recommended to peruse the following : — 

1. Chief Justice de Villiers' judgment in de Vries v. Aleocaiider 
(F. 43). 

2. Chief Justice Kotze's judgment in Eckhart v. Nolle (3 
C.L.J. 43). 

3. Articles by Mr. (now Sir) A. F. 8. Maasdorp, and Chief 
Justice Kotze, which appeared in the Cape Law Journals 
for the years 1886 and 1887. 

4. Dr. Manfred Nathan's commentary, sec. 901 of his Common 
Law of South Africa ; and last, but not by any means least 
in value to jurisprudence 

5. Judge Wessels' masterly and learned disquisition in the 
South African Law Journal (vol. 22, p. 368). 

It is my intention merely to reproduce as briefly as possible 
the actual points decided by some of the leading cases dealing 
with cessions or assignments of leases. 

1. Smith V. Hawse (2 M. 163) (vide p. 247, ante), 

2. Friedlatider v. Croxford (fh Rhodes (5 S. 395). A lessee of an 
urban tenement can sublet or assign, but a lessee of a rural 
tenement cannot sublet or assign without the consent of a 
lessor. 

3. de Vries v. Alexander (F. 43), and Nieuwoudt v. Slauin db 
Jowell (13 S.C. 62). By the law of the Cape Colony a 
lessee of rural tenements {praedia rustica) cannot sublet or 
make over his lease to a third party without the consent of 
the landlord. 

4. Green v. Grijfiths (4 S.C. 346). The cession need not be in 
writing, yet the fact that there was no written cession is 
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significant, de Villiebs, C. J., said : " To render such an 
assignment (i.e., of a rural tenement) complete, it would be 
necessary not only to prove the cession by the lessee dele- 
gating the assignee in his stead, and the acceptance of such 
cession by the assignee, but also the unqualified acceptance 
of the assignee by the landlord." 

5. Patersori's Executors v. Webster, Steel dh Co. (1 S.C. 350). P 
leased certain town land to a firm for a certain term, with a 
right of renewal at the expiration thereof. The lessees 
ceded all their rights under the lease to another firm. Held 
that the original firm had a right to cede the lease, and that 
the firm to whom the lease had been ceded could exercise 
the right of renewal. ^ 

6. de Fciss v. Colonial Government (4 S.C. 383). Here de 
ViLLiERS, C.J., said: "It appears to me clear that by our 
law, as explained in Green v. Griffiths, the assignment 
is not complete unless there has been a transference of the 
lessee's liability to the alleged assignee. In the present 
case there has been no such transference. The written con- 
tract between de Pass and Spence was delivered and pledged 
to the bank, but an essential ingredient of a complete assign- 
ment of Spence's interest was wanting, and that is, delivery 
of possession of the land to the bank." 

7. Eckhart v. Nolte (3 C.L.J. 43). The court held that leases 
both of praedia rustica and praedia urbana could be sublet 
and ceded without the landlord's consent, and that the 
cessionary could tender the rent due. 

8. Eol/es, NebeldcCo. v. Zweigenhaft ([1903] T.S. 185). By 

Roman-Dutch law a debtor cannot get rid of his obligations 
to his creditors without the consent of the latter. This 
principle is applicable to the obligation of a lessee to pay 
rent to his lessor if the lease is one not in lonyum tempus, 
and therefore the cession by the lessee of a lease not in 
lo7tgum tempus does not liberate the lessee from the payment 
of rent unless the lessor has consented to accept the ces- 
sionary in the place of the lessee. 

9. van der Byl <& Co. v. Findlay and Kihn (9 S.C. 178). Where 

a lessor ceded the lease of certain premises by indorsement 
on the lease, as collateral security for a debt due to the ces- 
sionary, it was held that in the absence of proof that the 
debt due to the cessionary (plaintiff) had been paid by the 
Jessor, the former could sue the lessee (defendant) for the 
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rent without first excussing the lessor, having all the rights 
of a cessionary. 

10. BotkoHs Executor v. du Plooy and Dreyer (14 S.C. 414). The 

nght of a lessee to retain occupation of the land after sale 
and transfer thereof by the lessor to another person, is con- 
ditional upon his willingness to pay the rent to such pur- 
chaser ; but if the purchaser bought with knowledge of a 
prior cession for value of the lease by the lessor, his rights 
will not be enforced in competition with the cessionary so 
long as the cession remains in force. Land leased having 
been sold in execution and transferred to the purchaser 
without reference in the conditions of the sale to the lease, 
but with notice from the cessionary to the purchaser that 
the lessor had ceded the lease as a collateral security for a 
debt owing to the cessionary ; Heldy that although upon re- 
payment of the debt the cessionary receded the lease to 
the lessor, the latter was not entitled in competition with 
the purchaser to claim the rent accruing due after payment 
of the debt had put an end to the cession as collateral 
security. 

11. Parkin v. Lippert (12 S.C. 179). The insolvency of a lessee 

puts an end to the lease although the land may have been 
sub-let by the lessee for the full period of his term. The in- 
solvency of the lessee would not terminate the lease if, before 
the date of the insolvency, there had been a complete assign- 
ment of an assignable lease to a third party ; but clear proof 
would be required that an absolute assignment was intended, 
and that due notice of such assignment had been given to 
the lessor. 

12. van den Heever v. Cloete (21 S.C. 113). A 'ceded a sheep 
lease to L as security for a debt. L ceded all his rights to 
R. Thereafter A tendered the amount of the debt to R, 
who refused to hand back the lease, claiming the right to 
retain it as security for a promissory note made by A, which 
was not yet due ; Held, that whatever rights R might have 
had, if A had himself ceded the lease to R, he had not as 
cessionary any greater rights in respect of the lease than L 
had, and that therefore he was bound to hand the lease back 
to A upon tender by A of the debt due by him to L. 

13. Henderson and Another v. Hanekom (20 S.C. 513). The 
defendant, being the owner of a farm, entered into a contract 
with L, giving him the sole and exclusive right to prospect for 
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and win minerals and precious stones for a period of five 
years, with a right of I'enewing the contract for eighteen 
further periods of five years. L assigned all his right, title 
and interest in the contract to the plaintiffs, who gave notice 
of such assignment to the defendant; Held, that L could 
legally transfer his rights to the plaintiffs, so as to give them 
a right of action against the defendant. 
Notice of cession of a prospecting contract, provided that the 
cession itself is valid, is not necessary to the grantor of prospect- 
ing rights. Personal rights or rights of action may be ceded by 
the grantee without notice to the grantor (CuUinan v. Pistorius 
[1903] O.K.C. 33)i Other cases dealing with the cession of 
mineral leases are the following : Imroth v. Wa/rd (8 S.C. 257) ; 
Ccn^onel and Others v. Ward a^id Weasels (1 C.T.R. 159) ; Crawford 
V. Rood ([1904] T.S. 570); Lazarus and JoKiksmi v. Wessels and 
Others ([1903] T.S. 499). 
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SUPPLEMENTARY NOTE TO CHAPER II. 

Neser v. Innes (13 S.C. 281). The facts in this important 
case were briefly as follows : — 

On the 21st March, 1896, the plaintiff, an auctioneer, sold 
certain goats to B for cash or approved bill. B removed the 
goats from the sale, but did not pay or pass a promissory note. 
Plaintiff claimed redelivery of the goats, which B had by tliis 
time taken to his farm in an adjoining district. After some 
correspondence, plaintiff, at B's request, consented to allow the 
defendant to sell the goats, provided the proceeds were remitted 
to plaintiff. B thereupon signed an order on defendant in 
favour of plaintiff, which order plaintiff sent to defendant im- 
mediately. On the 14th April, not having heard further, 
plaintiff wrote asking defendant to remit, and further corres- 
pondence followed, the defendant writing to the plaintiff on the 
5th June, 1896, as follows: "I have to advise you that I shall 
forward you by the 19th inst. £154, 4s. 3d., for account of Mr. 
Bosman," and plaintiff replied on the 18th June : "I expect the 
amount of £154, 4s. 3d. as per your advice on Saturday." On 
the 16th June, however, B informed defendant that he was in 
difficulties and that the latter should draw up his schedules. On 
the 19th, defendant wrote to plaintiff, saying that B had 
surrendered his estate and that under the circumstances he was 
not justified in forwarding the money to plaintiff. As a fact, 
the notice of intention to surrender was not published till 
30th June, and the order of sequestration was only granted on 
26th July. Plaintiff, in reply, insisted that defendant held the 
money on plaintiff's account, and not for B, and offered to 
indemnify defendant if he paid it over. This offer defendant 
refused. The defendant was elected trustee in B's estate, and 
B instituted this action against him in his private capacity. 
The defendant contended that he was bound to account to the 
estate and not to the plaintiff. The Court held that there was a 
distinct assignment by B to plaintiff of the right to the money 
which the defendant was therefore bound to pay to him. 
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Mr. Justice Solomon, in concurring, said that he had come to 
the conclusion that the evidence showed that there had been a 
cession by Bosman (B) to plaintiff of the right to this debt of 
XI 54, owing to him by defendant; that although there was no 
one letter in which Bosman in so many words ceded to plaintiff 
all his rights, title and interest in this debt, yet the Court should 
regard the substance and not the mere form of the transaction, 
and that if it were clear that a cession was intended, the Court 
would give effect to such intention ; that after reviewing the 
evidence in the case he came to the conclusion that Bosman had 
intended to cede this debt to the plaintiff. 



MACKENZIE v. MUTUAL LIFE INSURANCE CO. 
AND BILBOROUGH. 



The question which of two cessions is potior hi jure^ came 
before the Transvaal High Court for decision quite recently 
(June, 1906,) under unique circumstances. Mr. Justice Wessels 
delivered a very able and interesting judgment, and in view of 
the importance of this case it will not be out of place to repro- 
duce here that judgment in extenso. 

The material and undoubted facts in this case are as follows : 
(1) Mr. E. C. Solomon had since the early youth of Miss Raaff 
(now Mrs. Mackenzie, the plaintiff) been extremely fond of her, 
and, as she passed from girlhood to womanhood, he had become 
an ardent suitor for her hand. (2) She had apparently in every 
way returned his affection, though according to her testimony, 
she had never pledged her word to him. She was fond of him, 
but not sufficiently fond to become his wife. (3) In June, 1899, 
there was an interview between them, and Mr. Solomon once 
more asked her for her hand. She refused. He thereupon said 
that he would make his will in her favour, and that he would cede 
to her his life policy. She says that she replied "that it was 
foolish, as she might love him more when dead than she loved 
him whilst alive." (4) The war intervened. Mr. Solomon went 
on active service, and returned to Johannesburg some time in 
1901. He again renewed his suit, but Miss Raaff had in no way 
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changed her views towards him. (5) In 1901 she became en- 
gaged to Dr. Mackenzie, her present husband. (6) After the 
engagement was reported to Mr. Solomon he went to see Dr. 
Mackenzie, congratulated him, and informed him that his will 
had been made in favour of Miss Baaff. Dr. Mackenzie says he 
made no reply, as Solomon was a much younger man than he. (7) 
Both Dr. Mackenzie and his wife say that after their marriage 
Mr. Solomon was a friend of both. (8) On the 30th July, 1905, 
Mr. Solomon was accidentally killed. (9) About September, 
1905, Mr. E. P. Solomon, the father of Mr. E. C. Solomon, heard 
from the manager of the Mutual Life Insurance that a policy in 
favour of his son was ceded to Mr. E. P. Solomon's daughter, 
Mrs. Bilborough, the present defendant. (10) Mr. Hugh 
Solomon, the defendant's brother, made inquiries and fdund that 
there was an entry in a book callefi the " Tickler " book, and 
kept by the Transvaal manager of the company, to the effect that 
on the 9th January, 1899, the policy was cedfed to Mary Isobel 
Solomon, the present Mrs. Bilborough. (11) This entry was 
made by Mr. Knipe, who tells us that he copied it from the usual 
cession form which had been filled in by Mr. E. C. Solomon. He 
also tells us that it was the custom of his office never to enter the 
cession in the book unless there was a cession form signed. Mr. 
Solomon was known to Mr. Knipe by sight, but he was not an 
acquaintance. (12) Mr. Belly who was in 1899 the acknow- 
ledged and gazetted manager of the company in the Transvaal, 
has also told us what the practice in his office was. He agrees 
with Mr. Knipe that the register or " Tickler " book was entered 
up from the cession forms. This was no doubt the general 
practice after 1898. (13) The "Tickler" book was opened in 
1898 at the instance of the general manager at Capetown. Mr. 
McCorkindale (the general manager), who came here, specially in- 
structed the office how to make entries in the book, and on the 
first page of the book he placed the headings of the columns, and 
one of the headings was the changes in the beneficial ownership. 
(14) There is no record in the Johannesburg office of any letter 
to Capetown enclosing a cession form to Mrs. Bilborough. (15) 
No trace of any cession form is found at Capetown in Mrs. 
Bilborough's favour. (16) The cession form in favour of Miss 
Baaff was sent to Capetown, and thence to New York, whence it 
has been brought after this action was commenced. (17) There 
have been no instructions to New York to look for Mrs. 
Bilborough's cession form, though, as there is no trace of it at 
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Capetown, whence in the ordinary course of business it should 
have been sent to New York, and, as the nature of the action 
is known to the head office at New York, the probability is that 
if there was such a cession form it is not to be found there. 

(18) Dr. Mackenzie did not know of the existence of a cession 
to his wife until some time after Mr. E. C. Solomon's death 
when he was casually told of its existence by a Mr. Holmes at 
the Club. His wife had never informed him of such a cession 
or of Mr. Solomon's promise to cede his life policy to her. 

(19) Dr. Mackenzie first claimed on the company on the 
12 th December, 1905. From these facts the Court has to de- 
determine the following disputed questions of fact : (1) Was 
there a cession from Mr. E. C. Solomon to his sister, Mrs. 
Bilborough, in January, 1899, or did Mr. Solomon merely ex- 
press an intention to cede his policy to his sister — an intention 
which was never carried out ? (2) If he actually executed a ces- 
sion in his sister's favour, was the registration at the chief office 
in the Transvaal a notice of such cession to the company? (3) 
Was the cession to Miss Raaff (Mrs. Mackenzie) in contemplation 
of marriage, and was an intended marriage the cause of the ces- 
sion, or was the cession executed without any idea of marriage, 
and merely as a donation to her of the £1000 in case of Mr. 
Solomon's death 1 In other words, was it a gift out of mere 
goodwill or a gift on account of an intended marriage, to be of 
eflFect only in case marriage followed 1 

As to the first question of fact to be determined, Mr. Ward 
argues that inasmuch as there is no cession to be found in the 
office of the company either here or at Capetown, and as there is 
no copy of any letter sent to Capetown enclosing such cession, 
therefore the Court should find that there was no such cession. 
He asks the Court to reject Mr. Knipe's evidence where he states 
that he positively recollects the existence of such a cession. Now 
it is an undoubted fact that Knipe did make the entry in the 
"Tickler" book that a cession had been eflFected in Mrs. 
Bilborough's favour in January, 1899. The entry is in Knipe's 
handwriting, and he says he distinctly remembers the circum- 
stances surrounding the entry. He was not acquainted with Mr. 
Solomon, though he knew him by sight, so that there is no likeli- 
hood that he would have gone out of his way for Mr. Solomon 
to enter a cession conti*ary to his usual practice. Mr. Solomon 
undoubtedly had an intention to cede his policy to his sister, for 
he told her so, according to her evidence, in 1898, though she 



Digitized byCjOOQlC 



APPENDIX. 271 

may be mistaken in the date, and it may have been early in 1899. 
But over and above that we have the evidence of Mr. Hugh 
Solomon, Mr. Bilborough, and Mrs. Bilborough that in 1904 he 
told them that he had ceded his policy to his sister. If then 
he intended to cede, and if we find an actual entry of a cession, 
surely it is a less violent presumption to assume that he actually 
executed a cession on the usual form than that the entry should 
have been made contrary to usage merely because Mr. Solomon 
had expressed some intention in the office to cede his policy. 
Again, Mr. Knipe's evidence is against his interest, for he stands 
convicted of negligence in not having forwarded the cession to 
Capetown. Why should he rather declare positively to the exis- 
tence of a cession than say that he entered the cession in antici- 
pation of a form being signed, but forgot to erase it when no ces- 
sion was forthcoming. On the whole, I think I must accept Mr. 
Knipe's evidence and hold that the cession form was filled in, and 
the entry in the **^ Tickler " book was made from a form, which, 
through the negligence of the Johannesburg office, was not sent to 
Capetown. The fact that the cession form is not now to be found 
in the Johannesburg office is not at all astonishing. The office 
has since that date been moved several times, and the present 
Johannesburg manager points out in his correspondence that 
during the intervening war period papers have got lost, and that 
the task of tracing the cession in the office here would be a diffi- 
cult one. On the other hand Mr. Ward points out that if there 
was a cession to Mrs. Bilborough, it is strange that Mr. Solomon 
should have executed a cession to Miss Raaff in June, 1899, with- 
out obtaining a cancellation of the cession to his sister. I think, 
however, this latter point is easily explained. Mr. Solomon was 
not conversant with the technicalities of the law, and he no doubt 
thought that it was in his power to deal with his policy from time 
to time as he pleased. When in June, 1899, he was hoping to 
obtain the hand of Miss Raaff, if she had not actually promised 
to marry him, he thought that she was more entitled to his life 
policy than his sister. He then did in her case exactly what he 
did when he wished his sister to have the benefit of the policy. 
He made out a cession and handed it to the company, no doubt 
under the impression that the later cession would prevail over 
the former. If this was not his intention or his view it is diffi- 
cult to see why he did not have the former entry in the book 
erased, for if he knew the legal import of all he did he must have 
known of the entry, for it is difficult to accept that Knipe would 
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have made the entry without either a cession form before him or 
an absolute request on the part of Mr. Solomon to make such an 
entry. The next question is whether the handing of the cession 
to the Transvaal manager, and the registration in the " Tickler " 
book is sufficient notice to the company of the cession. In the 
policy the company informs the insured that it will not be bound 
by any cession of which notice has not been given at the head 
office in New York, or at the Capetown office. This provision is 
inserted in the policy for the company's benefit, and it can waive 
such a provision if it chooses. This waiver can take place either 
expressly or impliedly by its conduct. Expressly there has been 
no waiver, but has there not been a waiver by implication? Did 
the company not hold out to Mr. Solomon by its conduct that a 
cession handed in to the Transvaal office was equivalent to a 
cession sent to Capetown 1 Mr Cullis Relly, the manager of the 
Transvaal office, tells us that prior to 1899 Mr. McCorkindale, 
the Capetown manager, came to Johannesburg and instructed 
him how to keep a certain book called the " Tickler " book, and 
marked in pencil the headings of the columns. In one column of 
the book he was specially enjoined to register changes in the 
ownership — in other words, cession or assignments. He was 
supplied with forms, which the cedent was required to fill in and 
sign. 

Mr. Ward contends that the insured, by handing a cession form 
to the Transvaal manager, constituted the latter his agent to for- 
ward the form to Capetown. This appears to me a very strained 
view. The law here requires the company to have a head office 
in the Transvaal and a chief official. In the case of this company 
it published in the Staatscourant that its chief official was a 
manager. If an insured deals with this manager, follows his in- 
structions as to filling up forms of cessions, and hands to hira this 
cession, then surely the company cannot be heard to say that its 
manager, in unconditionally accepting such cessions, is acting not 
as the agent of the company, but as the agent of the insured ? 
There is nothing in the form itself to show that it was directed 
to Capetown. The form is simply a form of assignment executed 
in the presence of the company's officer. 

There was therefore nothing ex facie the form to show that it 
was to be sent by the manager as the agent of the insured. A 
doctrine that the company's manager was the agent of the in- 
sured would be an extremely dangerous one. If that was the 
intention of the company, why was the manager instructed to 
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register the cession herel I am of opinion, therefore, that the 
manager here in receiving and registering cessions did so on the 
instructions of the company, and by authorising him so to act the 
company held out to the policy-holders that it waived the last 
clause in the policy and would recognise cessions handed in and 
registered! in the Transvaal head office. Not only therefore was 
the cession to Mrs. Bilborough a good cession, but it was a cession 
of which the company had notice. But even if the notice to the 
company was not sufficient to bind the company it certainly was 
sufficient notice to give priority to the cessionary before other 
cessionaries, even if the law as stated in Hanau and Wicke v. 
Standard Bank applies to cession of insurance policies. 

It certainly was not a notice given by Mr. Solomon to Mr. 
Relly as his own agent. It was a notice of a cession given by 
Solomon to Relly as the agent of the company. I take it that 
any notice to the debtor will secure the cessionary giving such 
notice priority, however informal that notice may be. I do not 
wish it to be understood that I agree with the decision of Ila/nau 
and Wicke v. Standard Bank. I certainly would not extend it 
beyond the limits of the particular case, and I would not accept 
the principle there laid down as a general principle of our law of 
cession. On the contrary, I am of opinion that the principle laid 
down in Voet (18, 4, 17) is the correct general principle, and that 
in tiie case of insurance policies a cessionary without notice to 
the company who is prior in time has priority over a later ces- 
sionary of the same policy who happens to have been the first to 
give notice to the insurance company. 

But for the purposes of this case I do not think I need decide 
this point, for even if Hanau and Wicke v. Standard Bank is good 
law, and if it applies to insurance policies, then I am of opinion 
that there has been sufficient notice given of Mrs. Bilborough's 
cession to entitle her to priority over Mrs. Mackenzie. Whilst 
dealing with this point it will be convenient to deal with Mr. 
Ward's argument that Mrs. Bilborough's cession is a donation, 
and as it is not registered, it will only be good for £500, and 
that, therefore, the balance should go to Mrs. Mackenzie. This 
involves the question whether a policy of insurance with a face 
value of more than £500 has to be registered to secure its validity. 
Thorpe^8 Trustee v. Thorpe^ a Executor has been cited to me as an 
authority in favour of the view that the donation of a policy of 
more than £500 must be registered. At the utmost it may be 
urged that counsel in that case assumed the law to be such, but I 
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cannot read the decision as laying down any such principle. I 
am of opinion that our law does not require the donation of a 
policy with a face value of more than £500 to be registered. It 
is unnecessary to go fully into the reasons which led to the law 
for the registration of gifts. The principal object nowadays is to 
protect creditors against their debtors clandestinely making away 
with their property without any record of the transaction. The 
gift must therefore have a present value of more than £500, not 
a possible value at some future time if various contingencies 
occur. This is the principle contained in the exception given by 
Voet (in 39, 5, 15) where he says that registration is not neces- 
when " res ipsa doncUa quingentos aureps non excedit sed fructus 
et utilitatea inde speratae taridem eT^ederent si sorti J74/ng€r- 
entur,^' Now, in this case the res ipsa donata or thing actually 
given did not exceed £500 at the time it was given. 

It was a policy for £1000, upon which only one premium had 
been paid, and its surrender value was extremely small. There 
was the chance upon the contingencies of death and of the annual 
payment of the premiums that it might one day be worth £1000, 
but at the date of the cession that chance was a remote one. 
The creditors of Mr. Solomon could hardly hav^ been affected by 
such a gift. I certainly do not think that the law regarding the 
registration of donations was ever intended to apply to a case 
such as this. I am, therefore, of opinion that in January, 1899, 
there was a valid cession to Mrs. Bilborough of Mr. Solomon's 
life policy, and that the company had due notice of that cession. 
As Mr. Solomon had therefore no further rights in that policy to 
cede to Mrs. Mackenzie, the cession to the latter is valueless. I 
do not think that the cession had to be registered as a donation, 
and therefore Mrs. Bilborough is entitled to the whole £1000. 

The next question of fact to determine is whether the cession 
of the life policy to Miss Raafif was in contemplation of marriage. 
It is, perhaps, unnecessary for me to deal with this matter, as the 
case can be decided on other points. As, however, the question 
has been raised, and as this case may go to a higher court, it will, 
perhaps, be more convenient if I express my views as to this last 
point. There is no doubt whatever that Mr. Solomon and Mrs. 
Mackenzie were on the most affectionate terms. He had conceived 
for her ever since she was quite a child a very strong affection, 
and this affection increased as time went on. She wrote to him 
in such terms as only a girl writes to the man she loves. It is 
true she says that this was written when she was only fifteen, 
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but it shows at any rate that at one time of her life she regarded 
him as a lover. As she grew older she appai'ently acted as if she 
were still attached to him. When we come to the year 1809 we 
find Mr. Solomon an almost daily visitor at her father's house. 
He proposed to her, as she tells us, on many occasions, but she 
always refused him. Now I am quite prepared to accept her 
story that she never promised in definite terms to be his wife. 
My difficulty is to accept her story that she never held out any 
hopes to him. She knew his passion for her, yet she never took 
any definite steps to make him understand that his suit was 
hopeless. At the time when he promised her this cession he was 
pleading with her to marry him. The details of what led up to 
the conversation she cannot remember, yet she can remember 
that the whole conversation was redolent of love. She kissed 
him on many occasions. She kissed him when he left. The 
war period intervened. He went to the front and she remained 
at Johannesburg. When he returned he had not yet given her 
up. From all these facts I must infer that the conduct of Mrs. 
Mackenzie was such that Mr. Solomon was justified in hoping 
that she would marry him. I am quite prepared to accept that 
Mrs. Mackenzie never actually made a definite promise to marry 
him, but I am not prepared to accept her view that she held out 
no hopes to him that she might accept him. If I am wrong in 
this she has herself to blame for it. If a young lady lives on 
terms of such intimate affection with a young man, meets him 
every day, allows him to kiss her, and allows him to address to 
her words of intense love, it is very difficult to believe that her 
conduct towards him is not such as to justify him to hope that 
she will marry him. I leave out of the question his conversation 
with his father, but I cannot shut my eyes to the fact that her 
conduct towards Mr. Solomon was such as to lead others to 
believe that she was engaged to him. Mr. Hart, whom she 
called as a witness, clearly bears out this view, for he plainly 
asked her the question. Whatever, therefore, her intentions 
may have been, her conduct was such that I can come to no 
other conclusion than that she never made Mr. Solomon under- 
stand in 1899 that his suit was utterly hopeless* and that he 
should not behave to her as if he were her affianced lover. 
Turning, therefore, to the state of mind of Mr. Solomon, I feel 
sure that in June, 1899, he had a reasonable belief that Miss 
Raaff would become his wife. He told her that he would make 
over to her all that he had, for he cared more for her than for 

S2 
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any woman in the world. At the same time we find that he 
makes the cession of the life policy over to her. The very fact 
that she should accept so personal a gift as a life policy shows 
how strong their affection must have been for each other. It is 
true there is no proof that a will was made in her favour, but as 
he carried out that part of his promise to cede his life policy to 
her, it is not improbable that a will was made in her favour. It 
is therefore a significant fact that no will has been found. Mr. 
Ward has urged me to take the view that there was no 
engagement and no hope of an engagement, and that Mr. 
Solomon was an impulsive man of an extremely generous 
temperament and made his policy over to Miss Raaff merely 
on account of friendship. That there are such men I do 
not doubt for a minute, but in dealing with matters of this 
kind I think one should be extremely careful to bear in mind the 
ordinary conduct of men in similar circumstances. In guiding 
us to a pr(^r conclusion it is far safer to follow the conduct and 
motives of the generality of men than to take the exceptionally 
generous as our guide. In dealing with gifts of life policies by 
young men to young ladies with whom they are on terms of 
great affection and to whom they are jxddressing proposals of 
marriage, I think in case of doubt the Court should rather 
incline to the view that the gift was made in the hope of a 
marriage resulting than that it was made from a generous 
impulse as a mere act of friendship. Now, Mr. Solomon's subse- 
quent conduct showed that he regarded the chapter as closed 
after Mrs. Mackenzie was married. In 1904 he had, according 
to Mr. Ward, completely forgotten the cession to Mrs. Mackenzie, 
and only remembered the cession to his sister, for at that time 
he told not her alone, but her husband and her brother, that his 
policy hJad been ceded to Mrs. Bilborough. Mr. Ward would 
have me believe that during these years Mr. Solomon was paying 
the premiums for Mrs. Mackenzie, and that all through his 
future life he intended those premiums to benefit Mrs. Mackenzie 
and not his sister. This view I absolutely refuse to accept. I 
feel convinced that after Mrs. Mackenzie married her present 
husband Mr. Solomon had no thought of benefiting her with his 
life policy. I am of opinion that he made over his life policy 
because she had held out hopes to him that she would become his 
wife — ^in exactly what way she did so it is unnecessary to deter- 
mine. Under these circumstances I have to determine whether 
the gift became null and void in the eyes of the law when that 
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marriage became impossible. Is a gift by a lover to his beloved, 
only revocable if there is an actual engagement, or is it revocable 
if a lover hopes that a marriage will follow, and if the object of 
his affections leads him on to such a belief ? It is here that we 
step from romance to the dry and common sense provisions of 
our law. Voet says that if by common consent the parties break 
off their former relations that which was given on account of the 
hope of a future marriage must be returned (23, 1, 19). 

If the Court is satisfied that the gift was given in the hope of 
a future marriage and that marriage became impossible, then the 
gift must be returned as though no gift had been made. In 
other words, the sponsalitia largitas is only a conditional gift. 
But, says Mr. Ward, how can this be when Mr. Solomon never 
sought from Mrs. Mackenzie a recession of the policy. It is 
clear to me that Mr. Solomon thought that the policy was wholly 
in his control, and that he could cede it to whomsoever he 
pleased, and that no recession was necessary when he changed 
his mind. This is what he did when he ceded to Miss Raaff 
after he had executed a cession to his sister, and when the 
episode with Miss Raaff was closed he regarded the cession as 
lapsed and the cession to his sister as revived. 

If Mr. Solomon's intention had been different to what I 
think it was I should have expected some further expression of 
his desire after her marriage to benefit Mrs. Mackenzie with his 
policy. I can find none. The fact that he attended her wedding 
and was friendly with her afterwards is quite consistent with the 
view that the gift was only in the hope of a marriage. If I look 
at her conduct after her marriage I come to the same conclusion. 
I disregard the ethical and confine myself entirely to the legal 
aspect of the case. She never mentioned to her husband that 
Mr. Solomon had ceded his policy to her. She never suggested a 
claim after his death, and it was only when her husband heard 
of the cession to her at the club that she began to move in the 
matter. She frankly states that she had forgotten all about the 
matter, and paid but little attention to it. Surely if she thought 
that there had been a gift to her for friendship's sake, and not in 
the hope of marriage, she would have mentioned it to her hus- 
band before he heard of it at the club. She forgot all about it, 
and properly so, because she knew that it was the promise of a 
lover who had hoped that she might become his wife. On this 
ground also there must be judgment for the defendants. 

The first defendant must be ordered to pay to Mrs. Bilborough 
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the amount of the policy. The second defendant is entitled to the 
cost« of the action. 

I now come to the question of the costs of the company. 
The company was prepared- to pay the money into Court, 
but this was opposed. It was therefore bound to plead to 
the action, and in my opinion was justified to appear in Court. 
It is, therefore, entitled to its costs. What costs should be 
awarded to the company is primarily a question for the Taxing 
Master. 
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